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HIS HONOUR JUDGE KEYSER Q.C.
H.H. Judge Keyser Q.C. : 

Introduction
1. The claimants, Mr and Mrs Brookman, entered sequentially into three regulated consumer credit agreements with the defendant, Welcome Financial Services Limited.  The Second Credit Agreement replaced, or “consolidated”, the First Credit Agreement, and the Third Credit Agreement consolidated the Second Credit Agreement.  In connection with the First Credit Agreement, and again in connection with the Second Credit Agreement, the claimants took out a policy of payment protection insurance (“PPI”); respectively, the First PPI and the Second PPI.  The premium for each policy of PPI was paid upfront, and the payment was funded by way of an increase in the amount of the loan under the credit agreement.  On each occasion a substantial part of the amount shown as the premium was in fact received by the defendant by way of commission or pursuant to a profit-share arrangement between the defendant and the insurer; this fact was not disclosed to the claimants.
2. In these proceedings the claimants brought various challenges to the three credit agreements.  Some of those challenges fell away before trial, but the claimants have maintained two complaints:
1) That the First Credit Agreement was an extortionate credit bargain within the meaning of sections 137 to 139 of the Consumer Credit Act 1974 (“the CCA”);

2) That the Second Credit Agreement and the Third Credit Agreement each gave rise to an unfair relationship under sections 140A to 140C of the CCA.

The facts
3. The defendant is a well-known finance company.  Its customers are generally sub-prime borrowers with a poor credit rating, and it has a relatively high level of customer default.  It makes both secured and unsecured loans.  Where security is taken, it is often in the nature of a second or third charge on the borrower’s home and there is a high loan-to-value ratio.  Such evidence as was adduced at trial suggests that the defendant rarely has recourse to its security.  The relatively high level of risk of default is reflected in the fact that the defendant charges higher rates of interest than those charged by prime lenders.

4. In 2006, when the events particularly relevant to the claim commenced, the claimants were in their mid-twenties and were both in employment, Mr Brookman as a gas service technician and Mrs Brookman for a large retail concern.  Their joint annual income was about £30,000 net; he was the main earner.  (By the time of the Second and Third Credit Agreements Mrs Brookman was employed by the police and her earnings had increased, though Mr Brookman was still the main earner.)  They lived in their jointly owned matrimonial home, which was subject to a mortgage in favour of GE Money.  There was probably little or no equity in the property; the documentation in connection with the First Credit Agreement records that the debt to GE Money stood at £108,500 and that the value of the property was £115,000.  The claimants had also accrued personal debts to a level with which they were uncomfortable.  In 2004 they had borrowed £12,500 from the defendant under a regulated consumer credit agreement, which they had settled the following year with the assistance of Mr Brookman’s father.  In June 2006 Mrs Brookman took a further loan of £1500 from the defendant; this was subsequently consolidated by the First Credit Agreement.  When the claimants took the loan in 2004, they also took out policies of Homecare and Medicare insurance.  When Mrs Brookman took the small loan in June 2006, she took out a policy of PPI.

5. In September 2006 Mr Brookman contacted the defendant by telephone with a view to taking a further loan.  Thereafter the claimants met the defendant’s representatives at one of its offices and arranged the First Credit Agreement.  It was for a loan of £15,898.72 repayable over a term of 180 months at a variable APR of 23.6%.  The amount of the loan comprised £13,000 as a cash advance and a total of £2898.72 for insurance premiums: £180 for a policy of life insurance on Mr Brookman’s life, and £2718.72 for PPI in respect of Mr Brookman.  Both insurance policies were for a 60-month term.  A “Demands and Needs Statement” signed by Mr Brookman contained the following text in respect of PPI:
“You would like loan repayments to be paid on your behalf if you become ill or lose your job.  For Accident and Sickness cover if you are unable to work for 14 consecutive days the first half of the agreed monthly benefit will be paid on day 15.  If you remain unable to work for a further 15 days we will pay the remaining half benefit on day 30 and then every continuous 30 day period thereafter until the loan payments end or you return to work.  For unemployment cover the first benefit will be paid after 30 days of unemployment and then every 30 continuous days you remain unemployed until 12 payments have been made or you return to work.  The maximum monthly benefit will be £1500.  You would like the outstanding balance of your loan agreement to be paid if you die before the end of the loan period and within the insurance period specified in your policy schedule.

You are aware that you will not be able to claim for accident, sickness or unemployment benefits for anything you already knew about, or which is caused by any illegal or deliberate acts on your part.  Your policy can be cancelled within the first 30 days and you will receive a full refund.  If you cancel after the first 30 days any refund you receive will not be proportional to the length of time remaining on the policy.”

At the foot of the page, immediately above Mr Brookman’s signature, was the following statement:
“You have been advised of all products detailed above, which are available to you.  On the basis of your responses we recommend the policies you have selected because: you fit the eligibility requirements for each product, you have expressed a wish to benefit from the cover provided; and our experience has enabled us to design these standard insurances to match the loan arrangements we provide and the products they may finance.  If you are unclear about or disagree with any of the points in this statement please contact Welcome Financial Services immediately.  You have signed to confirm you agree and have received a copy of this statement.”

6. No insurance was taken out in respect of Mrs Brookman.  She signed a Demands and Need Statement, on which was marked the fact that she had declined all available forms of insurance.
7. Before the First Credit Agreement was concluded, the claimants also signed a form that set out details of the payments that would fall due each month and what they comprised.  The total monthly payment was £295.35, of which £53.06 was for insurance.  The total payable over 60 months in respect of PPI was £8958.46.  Above the claimants’ signatures was the statement: “The financial details above have been explained to my satisfaction”.
8. The First Credit Agreement was concluded on 19 September 2006.  The debt under the agreement was secured by a legal charge over the claimants’ home.

9. It was not long before the claimants fell into arrears on their repayments.  In November 2007 they enquired of the defendant about rescheduling their repayments and went for further meetings at the defendant’s office.  It was arranged that the existing liability under the First Credit Agreement would be consolidated in a new credit agreement (the Second Credit Agreement); this was for a cash advance of £16,677.93 and a further sum of £3577.97 in respect of insurance premiums.  The documentation shows that the claimants each requested PPI and Homecare insurance but declined term life insurance and personal accident insurance; they signed Demands and Needs Statements in the same form as those used on the previous occasion.  In fact, PPI was available only to the first-named borrower, namely Mr Brookman.  A “Statement of Price—payment breakdown” signed by the claimants on 20 November 2007 showed that the term of the loan was 180 months; the monthly payment was £375.11, which included £63.21 for PPI; the PPI premium was £3452.97 and the total payable for PPI over a 5-year term was £11,790.08.
10. The Second Credit Agreement was concluded on 20 November 2007 and was again secured by a legal charge over the claimants’ home.  The First PPI was terminated and the claimants were credited with a rebate of £1537.64.
11. Again the claimants had difficulty in keeping up with their payments.  By early 2009 they had fallen into significant arrears.  Again they contacted the defendant and after a number of discussions it was arranged that the debt due under the Second Credit Agreement would be consolidated by a new agreement (the Third Credit Agreement), which was concluded on 5 June 2009.  The term of the agreement was 180 months.  The cash advance was £21,373.08.  No insurance policies were taken out in conjunction with the Third Credit Agreement; the debt consolidated by it did of course include part of the premium in respect of the Second PPI.  The Second PPI was terminated and the claimants were credited with a rebate of £1547.23.
12. The sum total of premiums paid in respect of the First PPI and the Second PPI, before rebate, was £6171.69.  The evidence as to what was done with those premiums is broadly as follows.
· 45% was deducted by the defendant and retained as commission.

· The remaining 55% was remitted to the claims-handling administrator.  It retained 2% as its administration fee and paid 5% to HMRC for Insurance Premium Tax.  It then paid the remaining 48% to the insurer.  The insurer retained 3.75% on its own account.  That left 44.25% of the premium to be accounted for.

· 20% was paid into an Equalisation Fund.  Payments on account were made out of this fund to the defendant from time to time as agreed between the defendant and the insurer; in 2007 and 2008 these payments were made at the rate of £500,000 per month.  The defendant’s own evidence described these payments as being “an advance payment on its anticipated profit share”.  Payments could be withheld if the insurer believed that insufficient funds remained in the Equalisation Fund to meet liabilities in respect of premium refunds upon cancellation of policies.  Subject to that, the defendant was entitled to the entirety of the Equalisation Fund.
· The remaining 24.25% (I shall call it “the Surplus”) was used to meet customers’ claims under their PPI policies.  Any amount remaining after all claims had been met was payable to the defendant as Profit Commission.
13. The written agreement governing the relationship between the defendant and the insurer was long and complicated.  The precise way in which the Equalisation Fund and the Surplus were dealt with was not subject of close analysis in counsel’s submissions at trial.  But the position appears to have been as follows.

13.1
The Equalisation Fund and the Surplus were not, as between insurer and defendant, dealt with on a policy-by-policy basis but by way of two aggregate accounts in respect of all policies.

13.2
Notionally, the defendant could have received the entirety of the Equalisation Fund and of the Surplus.  Practically, that would never happen.  The defendant would only receive the balance of the Equalisation Fund after premium refunds had been paid and the balance of the Surplus after claims had been paid.

13.3
All one can do in respect of the First PPI and the Second PPI is identify the potential and the actual contributions that the premiums made to the Equalisation Fund and to the Surplus.

13.4
When each PPI was taken out, the position was that the premium might make a net contribution to the Equalisation Fund to the extent of the entirety of the 20% that was to go into the Equalisation Fund, if no premium refunds were made.  (That would not necessarily mean that the defendant would receive the full 20%, because the moneys could be applied to meeting any shortfall in refunds of premiums from the Equalisation Fund generally.)  In the event, the claimants received rebates in the sum of £3084.87 upon termination of the First and Second PPIs; that is 50% of the total premiums for the policies.  Therefore the defendant did not receive any net benefit from these two policies in respect of the Equalisation Fund.

13.5
When each PPI was taken out, the position was that the defendant might enjoy the benefit of the entirety of the 24.25% that was to go into the Surplus, if no claims were made on the policy.  (That would not necessarily mean that the defendant would receive the full 24.25%, because as part of the Surplus the moneys could be applied to meeting claims under other policies.)  In the event, no claims were made under the First and Second PPIs.  The policies were accordingly net contributors to the Surplus to the extent of 24.25% of the premiums.  But, as it was the same agreement that both allocated this proportion of the premium to meeting claims and gave to the defendant a profit-share, it is incorrect to view the full 24.25% as a gain by the defendant.  The evidence does not permit me to make any finding as to how much of the Surplus was received by the defendant as profit.  However the defendant has not adduced any evidence that it did not receive any of the Surplus, and the implication of such evidence as it did adduce was that it received some part of it.
14. The claimants were not told that the defendant would receive anything, by way of commission or profit-share or otherwise, from the premiums.

15. Until about a week before the trial, the case advanced by the claimants in their statements of case and witness statements was that they had been required to take out PPI when they entered the First Credit Agreement and the Second Credit Agreement; they were not given the opportunity, and did not know that they had the ability, to decline it.  They now acknowledge that that case was false and that on both occasions they knew that they had the choice whether to accept or to refuse PPI.  In cross-examination Mr Brookman sought to explain his original case in terms of confusion and misunderstanding.  I did not find that convincing.  Mrs Brookman was much more candid: she accepted that they advanced their original case because they thought it gave them a better chance of success in these proceedings.  The tenor of their evidence at trial was that the defendant’s representatives had sought to persuade them to take PPI.  That is probably true, but there is no evidence that the “sales pitch” exceeded the bounds of proper persuasion and became coercive or oppressive.
Extortionate credit bargain
16. The substance of the claimants’ complaint regarding the First Credit Agreement is the same as their complaint regarding the Second Credit Agreement and Third Credit Agreement.  However, the First Credit Agreement was entered into before sections 140A to 140C of the CCA, regarding unfair relationships, came into effect.  Therefore the claimants seek to rely instead on the provisions of sections 137 to 139 in respect of extortionate credit bargains.  At trial both Mr Clark and Mr Popplewell advanced argument on unfair relationships before dealing with extortionate credit bargains, but I think it better to deal with matters in the order that reflects the legislative history and the sequence of events.
17. Sections 137 to 139, so far as material, provide as follows:
“s. 137  Extortionate credit bargains
(1) If the court finds a credit bargain extortionate it may reopen the credit agreement so as to do justice between the parties. 

(2) In this section and sections 138 to 140,—

(a) ‘credit agreement’ means any agreement ... between an individual (the ‘debtor’) and any other person (the ‘creditor’) by which the creditor provides the debtor with credit of any amount, and 

(b) ‘credit bargain’— 

(i) where no transaction other than the credit agreement is to be taken into account in computing the total charge for credit, means the credit agreement, or 

(ii) where one or more other transactions are to be so taken into account, means the credit agreement and those other transactions, take together.”

“s. 138  When bargains are extortionate
(1) A credit bargain is extortionate if it— 

(a) requires the debtor or a relative of his to make payments (whether unconditionally, or on certain contingencies) which are grossly exorbitant, or 

(b) otherwise grossly contravenes ordinary principles of fair dealing. 

(2) In determining whether a credit bargain is extortionate, regard shall be had to such evidence as is adduced concerning— 

(a) interest rates prevailing at the time it was made, 

(b) the factors mentioned in subsection (3) to (5), and 

(c) any other relevant considerations. 

(3) Factors applicable under subsection (2) in relation to the debtor include— 

(a) his age, experience, business capacity and state of health; and 

(b) the degree to which, at the time of making the credit bargain, he was under financial pressure, and the nature of that pressure. 

(4) Factors applicable under subsection (2) in relation to the creditor include— 

(a) the degree of risk accepted by him, having regard to the value of any security provided; 

(b) his relationship to the debtor; and 

(c) whether or not a colourable cash price was quoted for any goods or services included in the credit bargain. 

(5) Factors applicable under subsection (2) in relation to a linked transaction include the question how far the transaction was reasonably required for the protection of debtor or creditor, or was in the interest of the debtor.”

“s. 139  Reopening of extortionate agreements
(1) A credit agreement may, if the court thinks just, be reopened on the ground that the credit bargain is extortionate— 

(a) on an application for the purpose made by the debtor ... to the ... county court ...

(2) In reopening the agreement, the court may, for the purpose of relieving the debtor ... from payment of any sum in excess of that fairly due and reasonable, by order— 

(a) direct accounts to be taken ... between any persons, 

(b) set aside the whole or part of any obligation imposed on the debtor ... by the credit bargain or any related agreement, 

(c) require the creditor to repay the whole or part of any sum paid under the credit bargain or any related agreement by the debtor ..., whether paid to the creditor or any other person, 

...

(e) alter the terms of the credit agreement or any security instrument. 

...”
18. A number of points may conveniently be noted at this stage.
18.1
It is common ground that the present case falls within section 137(2)(b)(i): the credit bargain consisted of the First Credit Agreement only; it did not comprise also the First PPI.  I shall say more about the significance of this point below. 
18.2
The claimants do not suggest that the First Credit Agreement required them to make grossly exorbitant payments.  The case is put on the basis not of paragraph (a) but of paragraph (b) of section 138(1); it is said that the First Credit Agreement grossly contravened ordinary principles of fair dealing.
18.3
Section 137(1) confers a discretion on the court: it “may” (not “shall”) reopen the credit bargain.

19. As the claimants have alleged that the credit bargain was extortionate, it is for the defendant to prove that it was not extortionate: section 171(7), now repealed but still applicable to cases concerning sections 137 to 139.  In Coldunell Ltd v Gallon [1986] 1 Q.B. 1184 Oliver LJ accepted at 1202A-C the submission on behalf of the creditor “that if there is nothing unusual about the terms of the bargain itself, the burden of showing that it is not one which otherwise grossly contravenes the ordinary principles of fair dealing is easily discharged”; and, with reference to the particular facts of that case, which are very different from those of the present case, concluded:

“[I]f one once rejects the judge’s conclusion that the plaintiffs fall to be tainted by the undue influence exerted by the son on his parents, the burden cast on them by section 171(7) must, I think, be sufficiently discharged by showing that the bargain was on its face a proper and not extortionate commercial bargain and that the plaintiffs acted in the way that an ordinary commercial lender would be expected to act.”

Purchas LJ agreed in the result.  He expressed the view at 1211E that the onus of proof did not arise, because the facts of the transaction were fully disclosed in the evidence.  I do not understand that view to be materially different from that of Oliver LJ: the comment was made in the circumstances of the particular case and reflects the reality that, as the material facts were all known, the case did not turn on the burden of proof but on the judgment that the Court had to make in accordance with the statutory criteria.
20. The jurisdiction under sections 137 to 139 arises only in strictly confined circumstances.  In Broadwick Financial Services Ltd v Spencer [2002] EWCA Civ 35, [2002] 1 All ER (Comm) 446, at [79]-[80], Dyson LJ, with whom Auld and Robert Walker LJJ agreed, cited with approval the comment of Professor R. M. Goode that the word extortionate “carries with it the notion of morally reprehensible conduct on the part of the creditor in taking grossly unfair advantage of the debtor’s circumstances”, and the dictum of Lord Donaldson MR in Wills v Wood [1984] CCLR7 that “the word is ‘extortionate’, not ‘unwise’.  The jurisdiction seems to me to contemplate at least a substantial imbalance in bargaining power of which one party has taken advantage”; and he continued:

“Accordingly, the statutory test of ‘extortionate’ is a high one: the payments required to be made must be grossly exorbitant and/or the bargain must otherwise grossly contravene ordinary principles of fair dealing.”
21. For the claimants, Mr Clark relied on dicta in Director General for Fair Trading v First National Bank plc [2002] 1 AC 481, in particular those of Lord Bingham of Cornhill at [17].  I did not derive much assistance from that case.  It concerned the test of fairness in regulation 4 of the Unfair Terms in Consumer Contracts Regulations 1994, and Lord Bingham’s remarks related not only to entirely different statutory provisions but to the jurisprudence of good faith derived, in that context, from the applicable European Directive.  It is preferable to focus on the statutory test that applies in the present case.
22. It is necessary to say something more concerning the relationship of the First PPI to the First Credit Agreement. As I have mentioned, it is common ground that the credit bargain consists only of the First Credit Agreement.  Any other transaction would comprise part of the credit bargain only if it were taken into account in computing the total charge for credit: section 137(2)(b)(i).  At the relevant time the computation of the total charge for credit was governed by the Consumer Credit (Total Charge for Credit) Regulations 1980.  These included the following provisions:

“r. 3  Total charge for credit

For the purposes of the Act, the total charge for credit which may be provided under an actual or prospective agreement shall be the total of the amounts determined as at the date of the making of the agreement of such of the charges specified in regulation 4 below as apply in relation to the agreement but excluding the amount of the charges specified in regulation 5 below.”

“r. 4  Items included in total charge for credit

Except as provided in regulation 5 below, the amounts of the following charges are included in the total charge for credit in relation to an agreement:

(a) the total of the interest on the credit which may be provided under the agreement;

(b) other charges at any time payable under the transaction by or on behalf of the debtor ... to the creditor;

(c) a premium under a contract of insurance, payable under the transaction by the debtor or a relative of his, where the making or maintenance of the contract of insurance is required by the creditor (i) as a condition of making the agreement ...”

“r. 5  Items excluded from total charge for credit

(1) The amounts of the following items are not included in the total charge for credit in relation to an agreement:

...

(i) a premium under a contract of insurance other than a contract of insurance referred to in regulation 4(c) above.”

The effect of these provisions is that, if the First PPI had been required as a condition of making the First Credit Agreement, the premium of £2718.72 would have formed part of the total charge for credit; however, as the First PPI was optional, the premium does not form part of the total charge for credit.  The interest charged on the part of the loan that is referable to the premium does form part of the total charge for credit: regulation 4(a); but, as that interest falls due under the First Credit Agreement and not under another transaction, the case falls within section 137(2)(b)(i).  Therefore the First PPI does not form part of the credit bargain.
23. Accordingly, the question is whether the First Credit Agreement is extortionate, not whether the First Credit Agreement and the First PPI taken together are extortionate.  It is necessary to have this question firmly in mind when considering the factors mentioned in section 138.
24. What of section 138(2) and (5), which enable the court to have regard to relevant factors concerning any linked agreement?  The amended defence admits that the First PPI was a linked transaction in relation to the First Credit Agreement.  This follows from the application to the facts of this case of the following provisions of the CCA:
“s. 11  Restricted-use credit and unrestricted-use credit

(1) A restricted use credit agreement is a regulated consumer credit agreement ... (b) to finance a transaction between the debtor and a person (the ‘supplier’) other than the creditor ...”

“s. 12  Debtor-creditor-supplier agreements

A debtor-creditor-supplier agreement is a regulated consumer credit agreement being ... (b) a restricted-use credit agreement which falls within section 11(1)(b) and is made by the creditor under pre-existing arrangements, or in contemplation of future arrangements, between himself and the supplier ...”

“s. 19  Linked transactions

(1) A transaction entered into by a debtor ... with any other person (‘the other party’), except one for the provision of security, is a linked transaction in relation to an actual or prospective regulated agreement (the ‘principal agreement’) of which it does not form part if ... (b) the principal agreement is a debtor-creditor-supplier agreement and the transaction is financed, or to be financed, by the principal agreement ...”
25. Mr Popplewell for the defendant submitted nonetheless that the First PPI was not a linked transaction for the purposes of section 138(5).  I do not accept that submission.  Mr Popplewell relied on definitions in regulation 1(2) of the Consumer Credit (Total Charge for Credit) Regulations 1980:

“In these Regulations—

‘agreement’ means a consumer credit agreement;

‘transaction’, except in regulation 5(1)(c) below, means an agreement, any transaction which is a linked transaction by virtue of section 19(1)(a) of the Act, any contract for the provision of security relating to the agreement, any credit brokerage contract relating to the agreement, and any other contract to which the debtor or a relative of his is a party and which the creditor requires to be made or maintained as a condition of the making of the agreement.”

I do not think that the Regulations support Mr Popplewell’s argument.  They provide for the computation of the total charge for credit and, by extension, for the identification of the credit bargain under section 137.  The claimants accept that the First PPI, though a linked transaction under section 19(1)(b), was not part of the credit bargain for the purposes of section 137.  It was not a linked transaction under section 19(1)(a), because it was not “entered into in compliance with a term of the [First Credit Agreement]”; and the premium under it was not part of the total charge for credit, by virtue of regulation 5(1)(i).  However, section 138(5) does not restrict the definition of “linked transaction” in section 19(1); cf. section 189(1).  And its concluding words—“or was in the interest of the debtor”—are apt to cover a case in which the PPI was not a condition of the credit agreement and was not required by the creditor.
26. The conclusion I draw is that the existence of the First PPI and the matters mentioned in section 138(5) are relevant, or capable of being relevant, to the question whether the credit bargain was extortionate.  Mr Popplewell ultimately accepted this position in his submissions.  I repeat, however, that the question is whether the First Credit Agreement was extortionate, not whether the First PPI was extortionate or whether the First Credit Agreement and the First PPI taken together were extortionate.  

27. The claimants rely (paragraph 28 of the amended particulars of claim) on a number of matters as particularly indicating that the credit bargain grossly contravened ordinary principles of fair dealing; these may be summarised as follows: (a) the claimants’ limited financial experience and business acumen; (b) the weakness of the claimants’ financial position, such that they had to borrow the premium; (c) the low level of the risk accepted by the defendant, given the value of its security; (d) the relative strength of the defendant’s position, arising from its resources, its knowledge and experience, and its power to grant or withhold the loan; (e) the high cost of the First PPI, whether considered with or without interest; (f) the effect of the rebate provisions of the First PPI, which meant that on cancellation of the First Credit Agreement the claimants received a rebate that was not proportionate to the balance of the term; this result was brought about by the fact that the defendant re-financed by way of consolidating under the Second Credit Agreement rather than by offering an additional loan; (g) the unsuitability of the First PPI on account of its limited term and the fact that Mr Brookman already had cover under the terms of his employment; (h) the undisclosed commission received by the defendant from the premiums under the First PPI; (i) the significant imbalance, to the detriment of the claimants and contrary to the requirements of good faith, of the parties’ rights and obligations arising out of the First Credit Agreement and the First PPI taken together.
28. Accordingly, much of what is relied on as making the First Credit Agreement an extortionate credit bargain is the sale of the First PPI.  This is obvious from the complaints that I have summarised as points (e), (f), (g), (h) and (i) in the last foregoing paragraph, and it also appears clearly in the final complaint pleaded under paragraph 28 of the amended particulars of claim: “[T]he defendant, in selling the First PPI to the claimants, failed to have regard to the claimants’ interests and to treat them fairly, contrary to principle 6 of the FSA’s Principles for Businesses, which applied to the defendant as an authorised person.”  When the amended particulars of claim were drafted, the claimants’ case was that the First PPI was a condition of the making of the First Credit Agreement and was therefore part of the credit bargain.  Once that premiss is abandoned, as it has been, the First PPI is relevant, if at all, to the question whether the First Credit Agreement was extortionate.  It is preferable, therefore, to consider first the matters directly pertaining to the First Credit Agreement before turning to the First PPI.
29. In fact, nothing concerning the terms of the First Credit Agreement or the circumstances in which it was made comes close to indicating that it was extortionate.  It has not been suggested that there was anything objectionable about the interest rate under the First Credit Agreement; indeed it was unexceptional for an agreement of this kind.  The defendant had some security, which was probably of little real value; that is not unusual.  The claimants were fairly typical sub-prime borrowers, under the kind of pressures that cause people to seek loans.  They were not especially vulnerable.  Of course the defendant had greater resources and acumen and was in a position to give or withhold the loan as it chose; that is always the case in consumer credit agreements.  The evidence discloses nothing untoward about the manner in which the First Credit Agreement was made, and it shows that, contrary to the case formerly advanced by the claimants, the defendant did not use its position to insist on entry into any linked transaction.  There is no basis for saying that the defendant took advantage of the claimants in respect of the First Credit Agreement or that it acted in any way other than as an ordinary commercial lender would act.
30. Mr Clark’s submissions regarding extortionate credit bargain focused not on the First Credit Agreement but on the First PPI.  His main point was that there was an imbalance of knowledge, because the defendant knew and the claimants did not that the premium included a large component from which the defendant would benefit.  The consequences of the claimants’ lack of knowledge was that they purchased an expensive policy on a single-premium basis, thereby having to commit themselves to borrow the full amount of the premium and pay interest on this additional component of the loan under the First Credit Agreement.  Mr Clark also submitted that the First PPI was of little benefit to the claimants because it lasted for only five years whereas the loan was repayable over fifteen years and because the terms of Mr Brookman’s employment provided sufficient accident and sickness cover to render PPI unnecessary.  He submitted that the First PPI was disadvantageous to the claimants because the rebate they obtained when the Second Credit Agreement and the Second PPI were taken out was not proportionate to the short period for which they had had the benefit of the policy.

31. The matters raised in respect of the First PPI, whether severally or jointly or in conjunction with the matters relating specifically to the First Credit Agreement, do not lead to the conclusion that the credit bargain was extortionate within the meaning of section 138(1)(b).

1) The First PPI itself was not part of the credit bargain, and the statutory test is therefore not satisfied by showing that the First PPI grossly contravened ordinary principles of fair dealing.  The First Credit Agreement was distinct from the First PPI and related to it only inasmuch as it was a vehicle of payment for the premium.  The claimants do not contend that the credit bargain required the claimants to make grossly exorbitant payments.  In my judgment, this is sufficient to show that the claimants’ case under sections 137 to 139 must fail, because any use that they seek to make of the First PPI under section 138(2) and (5) involves in substance an attempt to apply the statutory test to the wrong agreement.
2) Even if I took a different view, I would reject the claimants’ case.

3) The defendant was under no legal duty to disclose the commissions that it would or might receive in respect of the premium; the Insurance Conduct of Business Rules (“the ICOB Rules”) did not require such disclosure.  It is now established that this fact is not determinative of the fairness of the relationship between a creditor and a borrower, because the Rules create duties whereas the fairness of a relationship is not determined by mere compliance with duties—see below.  However, the fact that the non-disclosure of commission did not involve any breach of the statutory obligations upon the defendant, and that the omission of any obligation of disclosure was the result of a considered policy of the Financial Services Authority, is in my view highly material to a consideration of whether the defendant’s conduct grossly contravened ordinary principles of fair dealing.

4) The First PPI was substantially more expensive than at least some stand-alone monthly pay-as-you-go cover that was available at the time, as evidenced by quotations annexed to the amended particulars of claim, and the premium was substantially in excess of what would be indicated by the Financial Conduct Authority’s approach to redress, which is based on £9 for every £100 of benefits payable.  I do not consider this as amounting to exorbitance or as grossly contravening ordinary principles of fair dealing.  For the avoidance of doubt, I reject the submission that section 138(4)(c) was engaged: the price of the premium did not relate to goods or services provided under the credit bargain.

5) Insofar as it is relevant, the claimants made clear in their evidence that they wanted PPI; it was not forced on them reluctantly.  The limited duration of the cover is a fact, but it is not an indication that the cover was not beneficial to them.  Longer cover would entail a higher price (as well as exacerbation of any disadvantage from the calculation of a rebate upon early termination), and this particular complaint cannot therefore simply be added to the other complaints as though it were entirely freestanding.  Further, I am satisfied that the claimants knew the extent of the cover they were purchasing.  The payment of a single premium upfront, necessitating recourse to a loan, was a common practice and, although objections to it are well-known, it had the advantage that it ensured that cover did not lapse if payments were not maintained.  The complaint that the rebate upon consolidation was not proportionate to the time for which the cover was unused is, if anything, a complaint about the First PPI or, possibly, the relationship between the parties at the time of the Second Credit Agreement.  Unless it were contended, impossibly, that the use of a credit agreement to fund a one-off premium was itself extortionate, the complaint could not ground an argument that the First Credit Agreement was extortionate; Mr Clark makes no such contention.
6) The complaint that the PPI was not required, because Mr Brookman already had cover under the terms of his employment, is potentially relevant under section 138(5).  As the issue is whether the First Credit Agreement (not the First PPI) was extortionate, the point is of indirect if any relevance.  Anyway, having raised this complaint, the claimants have failed to substantiate it.  Mr Brookman claimed in his witness statement that his contract of employment entitled him to three months of full pay and three months of half pay in the event of sickness or injury.  However, he has not produced the relevant contract of employment.  The later contract that he has produced does not accord with what he said about it in his witness statement.  In view of his limited reliability and credibility as a witness, I am not disposed to accept what he says about the relevant contract.  The best evidence is that the claimants wanted PPI and considered it appropriate to take it, notwithstanding whatever provision was contained in their contracts of employment.

32. In conclusion, I consider that the defendant is to be taken to have discharged the burden upon it and I find that the First Credit Agreement was not an extortionate credit bargain.
Unfair relationship
33. Sections 140A to 140C of the CCA are a legislative response to concerns that sections 137 to 139, which they replaced, were unduly restrictive of the ability of debtors and sureties to challenge the terms of credit agreements.  The new provisions were introduced by sections 19 to 22 of the Consumer Credit Act 2006 and came into force on 6 April 2007, and they apply in respect of the Second Credit Agreement and the Third Credit Agreement.  So far as material, they provide as follows:
“s. 140A  Unfair relationships between creditors and debtors

(1) The court may make an order under section 140B in connection with a credit agreement if it determines that the relationship between the creditor and the debtor arising out of the agreement (or the agreement taken with any related agreement) is unfair to the debtor because of one or more of the following—

(a) any of the terms of the agreement or of any related agreement;

(b) the way in which the creditor has exercised or enforced any of his rights under the agreement or any related agreement;

(c) any other thing done (or not done) by, or on behalf of, the creditor (either before or after the making of the agreement or any related agreement).

(2) In deciding whether to make a determination under this section the court shall have regard to all matters it thinks relevant (including matters relating to the creditor and matters relating to the debtor).

...

(4) A determination may be made under this section in relation to a relationship notwithstanding that the relationship may have ended.”

“s. 140B  Powers of court in relation to unfair relationships
(1) An order under this section in connection with a credit agreement may do one or more of the following—

(a) require the creditor ... to repay (in whole or in part) any sum paid by the debtor ... by virtue of the agreement or any related agreement ...

...

(c) reduce or discharge any sum payable by the debtor ... by virtue of the agreement or any related agreement;

...

(2) An order under this section may be made in connection with a credit agreement only—

(a) on an application made by the debtor ...

(4) An application under subsection (2)(a) may only be made—

(a) in England and Wales, to the county court;

...

(9) If, in any such proceedings, the debtor ... alleges that the relationship between the creditor and the debtor is unfair to the debtor, it is for the creditor to prove to the contrary.”
“s. 140C  Interpretation of ss. 140A and 140B

(1) In this section and in sections 140A and 140B ‘credit agreement’ means any agreement between an individual (the ‘debtor’) and any other person (the ‘creditor’) by which the creditor provides the debtor with credit of any amount.

...

(4) References in sections 140A and 140B to an agreement related to a credit agreement (the ‘main agreement’) are references to—

(a) a credit agreement consolidated by the main agreement;

(b) a linked transaction in relation to the main agreement or to a credit agreement within paragraph (a);

(c) a security provided in relation to the main agreement, to a credit agreement within paragraph (a) or to a linked transaction with paragraph (b).

... 

(7) For the purposes of this section a credit agreement (the ‘earlier agreement’) is consolidated by another credit agreement (the ‘later agreement’) if—

(a) the later agreement is entered into by the debtor (in whole or in part) for purposes connected with debts owed by virtue of the earlier agreement; and

(b) at any time prior to the agreement being entered into the parties to the earlier agreement included—(i) the debtor under the later agreement; and (ii) the creditor under the later agreement ...

(8) Further, if the later agreement is itself consolidated by another credit agreement (whether by virtue of this subsection or subsection (7)), then the earlier agreement is consolidated by that other agreement as well.”

34. It was common ground between the parties that, for the purposes of section 140C(4), (7) and (8), the First Credit Agreement and the First PPI were agreements related to the Second Credit Agreement, and the First and Second Credit Agreements and the First and Second PPIs were agreements related to the Third Credit Agreement.
35. The burden of proving that the relationship between the claimants and the defendant was not unfair rests on the defendant.  However, the matters to which the claimants point (paragraphs 53 and 62 of the amended particulars of claim) as grounding the allegation that the relationship arising from the Second Credit Agreement, taken with its related agreements, and the relationship arising from the Third Credit Agreement, taken with its related agreements, was unfair to them are mutatis mutandis the matters relied on with regard to the First Credit Agreement (cf. paragraph 27 above).  As well as pointing to general matters concerning the unequal positions of the parties, the claimants rely on the significance of the First PPI and the Second PPI, individually and together.  Because the cost of the First PPI, including the undisclosed premium, was included within the First Credit Agreement and was not refunded by a rebate proportionate to the small part of the term that had elapsed, the Claimants continued to pay for the First PPI under the Second Credit Agreement.  They also paid under the Second Credit Agreement the premium for the Second PPI, which included the undisclosed commissions.  The Second PPI was itself inexpensive, unnecessary and of little benefit to the claimants.  When the Second PPI was cancelled upon the consolidation of the Second Credit Agreement by the Third Credit Agreement, the rebate was not proportionate to the small part of the term that had elapsed; the result was that the claimants continued to pay under the Third Credit Agreement for both the First PPI and the Second PPI, from which they no longer derived any benefit.  As with the First Credit Agreement, the claimants place particular emphasis on the undisclosed commission.

36. Section 140A was considered by the Supreme Court in Plevin v Paragon Personal Finance Ltd [2014] UKSC 61, [2014] 1 WLR 4222, with particular regard to the relevance of undisclosed commission.  Mrs Plevin entered into a credit agreement.  She also took out PPI from the lender’s designated insurer; the premium was paid upfront and added to the loan.  Of the total amount of the premium, £5780, 71.8% was commission that was divided between the lender and the broker who had arranged the transaction.  Mrs Plevin had been given the borrowers’ information guide produced by the Finance Industry Standards Association (“FISA”); this stated “commission is paid by the lending company”, but it did not state the amount of the commission or the identity of the recipients and Mrs Plevin was not given that information otherwise.  In due course she sued the lender, contending that the relationship between them was unfair because of the non-disclosure of the amount of the commissions and because of the lender’s failure to assess and advise on the suitability of the PPI for her needs.  At [10] Lord Sumption JSC, with whose judgment the other Justices agreed, made general observations as to the exercise of the jurisdiction to give relief under section 140A:

“Section 140A is deliberately framed in wide terms with very little in the way of guidance about the criteria for its application, such as is to be found in other provisions of the Act conferring discretionary powers on the courts. It is not possible to state a precise or universal test for its application, which must depend on the court’s judgment of all the relevant facts. Some general points may, however, be made. First, what must be unfair is the relationship between the debtor and the creditor. In a case like the present one, where the terms themselves are not intrinsically unfair, this will often be because the relationship is so one-sided as substantially to limit the debtor’s ability to choose. Secondly, although the court is concerned with hardship to the debtor, subsection 140A(2) envisages that matters relating to the creditor or the debtor may also be relevant. There may be features of the transaction which operate harshly against the debtor but it does not necessarily follow that the relationship is unfair. These features may be required in order to protect what the court regards as a legitimate interest of the creditor. Thirdly, the alleged unfairness must arise from one of the three categories of cause listed at sub-paras (a) to (c). Fourthly, the great majority of relationships between commercial lenders and private borrowers are probably characterised by large differences of financial knowledge and expertise. It is an inherently unequal relationship. But it cannot have been Parliament’s intention that the generality of such relationships should be liable to be reopened for that reason alone.”

37. The Supreme Court held that the transaction between Mrs Plevin and the lender ought to be reopened under section 140A on the sole ground that the non-disclosure of the amount of the commissions made the relationship unfair.  The reasoning of the Court in respect of that ground is set out in the following passage, which it is convenient to set out at length:
“17. The view which a court takes of the fairness or unfairness of a debtor-creditor relationship may legitimately be influenced by the standard of commercial conduct reasonably to be expected of the creditor. The ICOB Rules are some evidence of what that standard is. But they cannot be determinative of the question posed by section 140A, because they are doing different things. The fundamental difference is that the ICOB Rules impose obligations on insurers and insurance intermediaries. Section 140A, by comparison, does not impose any obligation and is not concerned with the question whether the creditor or anyone else is in breach of a duty. It is concerned with the question whether the creditor’s relationship with the debtor was unfair. It may be unfair for a variety of reasons, which do not have to involve a breach of duty. There are other differences, which flow from this. The ICOB Rules impose a minimum standard of conduct applicable in a wide range of situations, enforceable by action and sounding in damages. Section 140A introduces a broader test of fairness applied to the particular debtor-creditor relationship, which may lead to the transaction being reopened as a matter of judicial discretion. The standard of conduct required of practitioners by the ICOB Rules is laid down in advance by the Financial Services Authority (now the Financial Conduct Authority), whereas the standard of fairness in a debtor-creditor relationship is a matter for the court, on which it must make its own assessment. Most of the ICOB Rules, including those relating to the disclosure of commission, impose hard-edged requirements, whereas the question of fairness involves a large element of forensic judgment. It follows that the question whether the debtor-creditor relationship is fair cannot be the same as the question whether the creditor has complied with the ICOB Rules, and the facts which may be relevant to answer it are manifestly different. An altogether wider range of considerations may be relevant to the fairness of the relationship, most of which would not be relevant to the application of the rules. They include the characteristics of the borrower, her sophistication or vulnerability, the facts which she could reasonably be expected to know or assume, the range of choices available to her, and the degree to which the creditor was or should have been aware of these matters.

18. I turn therefore to the question whether the non-disclosure of the commissions payable out of Mrs Plevin’s PPI premium made her relationship with Paragon unfair. In my opinion, it did. A sufficiently extreme inequality of knowledge and understanding is a classic source of unfairness in any relationship between a creditor and a non-commercial debtor. It is a question of degree. Mrs Plevin must be taken to have known that some commission would be payable to intermediaries out of the premium before it reached the insurer. The fact was stated in the FISA borrowers’ guide and, given that she was not paying [the intermediaries] for their services, there was no other way that they could have been remunerated. But at some point commissions may become so large that the relationship cannot be regarded as fair if the customer is kept in ignorance. At what point is difficult to say, but wherever the tipping point may lie the commissions paid in this case are a long way beyond it. Mrs Plevin’s evidence, as recorded by the Recorder, was that if she had known that 71.8% of the premium would be paid out in commissions, she would have ‘certainly questioned this.’ I do not find that evidence surprising. The information was of critical relevance. Of course, had she shopped around, she would not necessarily have got better terms. As the Competition Commission’s report suggests, this was not a competitive market. But Mrs Plevin did not have to take PPI at all. Any reasonable person in her position who was told that more than two thirds of the premium was going to intermediaries, would be bound to question whether the insurance represented value for money, and whether it was a sensible transaction to enter into. The fact that she was left in ignorance in my opinion made the relationship unfair.

19. The next question is whether that state of affairs arose from something done or not done by or on behalf of Paragon. For this purpose it is enough to consider the acts or omissions of Paragon itself, without exploring the conduct of others acting on its behalf. Paragon owed no legal duty to Mrs Plevin under the ICOB Rules to disclose the commissions and, not being her agent or adviser, they owed no such duty under the general law either. However, as I have already pointed out, the question which arises under section 140A(1)(c) is not whether there was a legal duty to disclose the commissions. It is whether the unfairness arising from their non-disclosure was due to something done or not done by Paragon. Where the creditor has done a positive act which makes the relationship unfair, this gives rise to no particular conceptual difficulty. But the concept of causing a relationship to be unfair by not doing something is more problematical. It necessarily implies that the Act treats the creditor as being responsible for the unfairness which results from his inaction, even if that responsibility falls short of a legal duty. What is it that engages that responsibility? Bearing in mind the breadth of section 140A and the incidence of the burden of proof according to section 140B(9), the creditor must normally be regarded as responsible for an omission making his relationship with the debtor unfair if he fails to take such steps as (i) it would be reasonable to expect the creditor or someone acting on his behalf to take in the interests of fairness, and (ii) would have removed the source of that unfairness or mitigated its consequences so that the relationship as a whole can no longer be regarded as unfair.

20. On that footing, I think it clear that the unfairness which arose from the non-disclosure of the amount of the commissions was the responsibility of Paragon. Paragon were the only party who must necessarily have known the size of both commissions. They could have disclosed them to Mrs Plevin. Given its significance for her decision, I consider that in the interests of fairness it would have been reasonable to expect them to do so. Had they done so this particular source of unfairness would have been removed because Mrs Plevin would then have been able to make a properly informed judgment about the value of the PPI policy. This is sufficiently demonstrated by her evidence that she would have questioned the commissions if she had known about them, even if the evidence does not establish what decision she would ultimately have made.”

38. Turning to the present case, I consider the three categories of cause mentioned in section 140A(1), bearing in mind that unfairness may arise because of matters falling within “one or more” of those categories.  The general factual background, summarised above, is the context for the consideration of the question whether the matters falling within the categories cause the relationship to be unfair.  This background includes the inequality of the parties’ financial knowledge and experience and the financial circumstances that led the claimants to seek loans in the first place.  But these matters do not themselves justify reopening the transactions.
39. Save for the question of price, the claimants do not complain directly in respect of the terms of the relevant agreements (cf. paragraph 34 above).  Indeed, in my judgment, the terms of the agreements were not intrinsically unfair.  It is true that the premiums for the PPI agreements were expensive, at least by comparison with available pay-as-you-go alternatives.  That does not in itself render the relationship between the parties unfair; Mr Clark did not suggest otherwise.  Further, the claimants knew both the amounts of the premiums and the monthly payments required in respect of that part of the loans which related to them, and they were content with those amounts.  The price of the premiums is, however, capable of being relevant under section 140A(2) when deciding whether or not to make a determination under section 140A, and it has a bearing on consideration of the other categories under subsection (1).

40. As regards category (b)—the way in which the defendant exercised or enforced its rights—it is useful to consider the effect of the consolidations of the borrowing and the cancellation of the PPIs.  (It is unimportant whether this strictly falls under category (b) or category (c).)  The claimants’ main point is that the cost of the PPI premiums was added to the loans and that the effect of refinancing by means of new loans was to cancel the PPI agreements, leaving a disproportionately large part of the cost of the premiums to be rolled over into the consolidating agreement.  The result was as follows: the claimants assumed liability for the high cost of the First PPI premium under the First Credit Agreement; they were also liable for interest on the amount of the premium; upon early settlement of the First Credit Agreement and cancellation of the First PPI, the loan consolidated in the Second Credit Agreement included part of the cost of the First PPI premium and all of the cost of the Second PPI premium, and interest was payable on both those amounts; and, when the Second Credit Agreement and Second PPI were cancelled and the debt was consolidated in the Third Credit Agreement, the claimants retained liability for capital and interest in respect of some part of the First and Second PPI premiums.  These matters might be said to operate in a manner onerous to the claimants but in themselves they do not, in my judgment, give rise to unfairness in the relationship.  The debts were willingly incurred in order to fund insurance that the claimants wanted.  The cancellation of the PPI policies arose from the claimants’ need for re-financing, and the rebates were properly calculated.  However, the manner in which the various agreements interacted, though itself not constitutive of unfairness, is capable of being relevant both to the question whether the relationship was unfair on account of other things done or not done by the defendant and, if it was, to the question of the appropriate remedy.
41. As regards category (c)—any other thing done or not done by the defendant—the two things relied on are, first, the selling of inappropriate PPI policies and, second, the non-disclosure of the commissions.  The first of these does not indicate any unfairness in the relationship for the purposes of the jurisdiction to reopen the transaction.  The claimants wanted to have PPI and their evidence made clear that they continued to regard it as important protection.  They were given the choice whether to take it on each occasion.  There was nothing inappropriate in the manner in which the defendant’s representatives conducted themselves towards the claimants.  The evidence does not establish that the terms of Mr Brookman’s employment made it inappropriate for him to have PPI.  The term of the policy was on each occasion significantly less than the term of the loan; that, however, does not indicate that the policy was inappropriate, far less that the relationship between the parties was unfair.  (It may be noted in passing that in Plevin the PPI was a five-year policy partly covering a ten-year loan, but this did not ground a finding of unfairness.)  Although Mr Clark submitted that the existence of security meant that the defendant had no reasonable requirement for PPI, the value of the security was at best doubtful and the PPI was primarily for the claimants’ benefit rather than the defendants’.
42. The real point in this case is the second matter relied on under category (c), namely the failure to disclose the fact and amount of commission.  The wider circumstances and the matters mentioned in connection with the other categories are significant, if at all, as being the context in which the effect of this particular matter on the fairness of the relationship falls to be considered.

43. In my judgment, the non-disclosure does cause both the relationship between the parties arising out of the Second Credit Agreement and its related agreements and that arising out of the Third Credit Agreement and its related agreements to be unfair to the claimants.

43.1
The defendant received 45% of the premium as upfront commission.  It also received a share in two funds together comprising 44.25% of all premiums for the policies it arranged for the insurer; broadly the share was the remaining amount after refunds had been paid and claims had been met. This is more fully explained in paragraphs 12 and 13 above.  
43.2
It is of course more difficult to analyse the extent of the benefit to the defendant in such a case than it would be if there were a simple commission of a given percentage.  However, that difficulty is not of critical importance.  The relevant factor for present purposes is not the appropriateness of a particular benefit but the effect of non-disclosure on the fairness of the relationship, having regard to the consequent inequality of knowledge and understanding of the parties.

43.3
The two questions that follow are (1) whether the non-disclosure rendered the relationship unfair to the claimants and, if it did, (2) whether that unfairness was due to an omission by the defendant.  Although distinct, these questions are intimately connected.  As to the first question, the non-disclosure will be liable to render the relationship unfair if it gives rise a sufficiently extreme inequality of knowledge and thereby prevents the borrower from making a properly informed decision.  Whether it does in fact render the relationship unfair is a question to be answered with regard to all the relevant facts.  As to the second question, “the creditor must normally be regarded as responsible for an omission making his relationship with the debtor unfair if he fails to take such steps as (i) it would be reasonable to expect the creditor or someone acting on his behalf to take in the interests of fairness, and (ii) would have removed the source of that unfairness or mitigated its consequences so that the relationship as a whole can no longer be regarded as unfair”: per Lord Sumption JSC in Plevin at [19].  It may conceivably on occasion be the case that, although the creditor would reasonably have been expected to make disclosure of commission, the failure to do so does not give rise to unfairness.  However, if the non-disclosure does give rise to unfairness, I find it hard to envisage circumstances in which the unfairness would not be caused by a “thing ... not done” by the creditor.
43.4
In my judgment, the non-disclosure of commission in the present case did cause the relationship between the parties to be unfair to the claimants.  The facts regarding the commission were plainly relevant to the making of an informed decision whether or not to take out the policies.  Any reasonable person knowing of the true position would be likely to question the value of the policies and the wisdom of buying them; that is not to say that such a person would necessarily conclude that the policies were not worth buying.  It is no more necessary or appropriate in this case than it was for the Supreme Court in Plevin to purport to identify some threshold beyond which the amount of commission is such that non-disclosure occasions unfairness.  The question in each case is not whether the amount of the commission has exceeded some general limit beyond which non-disclosure constitutes unfairness as a matter of law but whether, on the facts of the particular case and having regard to all relevant matters, the relationship between these parties is unfair.  I note that the Financial Conduct Authority’s Statement on Payment Protection Insurance, published on 2 October 2015, proposes rules and guidance to the effect that a failure to disclose a commission of 50% or more would give rise to an unfair relationship under section 140A.  It may be observed that arrangements are possible whereby the actual commission stricto sensu is less than 50% but there is a form of profit-share with respect to a far larger percentage; this is such a case.
43.5
A finding of unfairness must rest on consideration of all relevant matters.  In the present case, the matters raised before me as being potentially relevant related to the claimants.  The claimants, I think, were much as the foregoing summary of the facts would lead one to suppose.  They were an ordinary working couple, of modest means and struggling with debts that were significant but not beyond all control.  They showed a degree of prudence in addressing their difficulties and cannot be regarded as especially vulnerable, but they had no greater financial acumen or experience than is typical of sub-prime borrowers under consumer credit agreements.  They did not know that the premiums included elements of commission.  They certainly did not know the amount of the commissions.

43.6
Both claimants were cross-examined to the effect that they were not concerned with anything except the amount and affordability of the monthly payments under the credit agreements and would therefore not have been interested or concerned to know of any element of commission in the premiums.  Both of them gave answers to the effect that the “bottom line” was all that mattered to them.  But they also both said that, if they had known that a large part of the premiums was going to the defendant, they would have considered making alternative arrangements, either by themselves or through Mr Brookman’s parents.  I see no real contradiction between these responses, and I gain little assistance from the answers carefully coaxed from the claimants by skilful cross-examination.  It may be that the claimants were unconcerned by anything other than the actual cost.  But they did not know anything about the commissions, and it may very well be—and I think it probably is the case—that they would have thought twice if they had known that a significant proportion of the amounts being added to their debts in respect of premiums was not going to the insurer.  

43.7
More importantly, the question is whether the relationship was unfair, not whether on the balance of probabilities the claimants would or would not have acted differently.  The important matter is the effect of the non-disclosure on the balance of knowledge and understanding between the parties and the ability of the borrowers to make an informed decision regarding the transaction.  On the facts of this case, regardless of what the claimants might or might not have done if they had been fully informed of the true position, the resulting imbalance of knowledge seems to me clearly to have rendered the relationship between the parties unfair, both under the Second Credit Agreement and, by virtue of the continuing effects of the assumption of liability for the PPI premiums, under the Third Credit Agreement.

43.8
In the circumstances, it was reasonable to have expected the defendant to disclose to these claimants the facts regarding the commission (including the profit element) in the interests of fairness.  Therefore the unfairness resulting from the non-disclosure was caused by a thing not done by the defendant.
44. The powers of the court in the exercise of its discretion, upon a determination that the relationship was unfair, are set out in section 140B(1).
45. For the claimants, Mr Clark submitted that I ought to order repayment of (a) all moneys paid under the Second Credit Agreement in respect of the First PPI, (b) all moneys paid under the Second Credit Agreement in respect of the Second PPI, (c) all moneys paid under the Third Credit Agreement in respect of the First PPI and the Second PPI.  He further submitted that I ought to award interest on the moneys to be repaid and discharge the claimants from their obligations to pay further moneys under the Third Credit Agreement in respect of the First PPI and the Second PPI.

46. For the defendant, Mr Popplewell submitted that the claimants, if granted any relief, should be awarded no more than part of their expenditure on PPI.  First, it was their evidence that they wanted PPI.  Second, they actually had the comfort and benefit of cover under the First PPI and Second PPI; the comfort and the cover were real, although no claim was made on the policies.  Third, any unfairness arose because of a failure to disclose commission that was in excess of the “tipping point” (cf. Plevin at [18]); therefore only the disadvantage relating to the expenditure referable to the amount by which the commission exceeded the tipping point ought to be recoverable.  Fourth, however, the claimants ought not in fairness to be granted any relief, having regard to their conduct in these proceedings: see paragraph 15 above.
47. My reasoning and conclusions regarding remedy are as follows.

47.1
The court has a discretion, not a duty, to grant a remedy: section 140A(1); cf. Plevin, per Lord Sumption JSC at [41].  However, if the court is able by the grant of a remedy to relieve a debtor from unfairness, it is likely that it will seek to do so.
47.2
The court’s powers are wide.  I note in particular the definition of related agreement in section 140C(4) and the second parenthesis in section 140A(1)(c).

47.3
In view of the nature of the determination that grounds the discretion, the purpose of the powers must be to relieve from unfairness, not to compensate the debtor or punish the creditor.

47.4
The unfairness in the present case consisted in the claimants assuming liability in respect of the PPI agreements with inadequate knowledge to have been able to make properly informed decisions.  The consequence of the decisions that they made was that they had and retain liability in respect of the residual premiums and interest in that regard, even after the PPI agreements were cancelled.

47.5
There is no good reason for declining to grant a remedy in respect of the unfairness that I have found to exist.  The powers in section 140B enable the court to relieve from the effects of the unfairness.  If the claimants’ conduct in these proceedings is such as to call for any kind of censure (as to which I make no determination at this stage), the matter is appropriately dealt with by means of a costs order and not by refusing to relieve them from the effects of the unfairness.

47.6
I reject Mr Popplewell’s submission that the extent of relief ought to be determined by the “tipping point”: that is, that any remedy ought to be designed to relieve the claimants from past and future liabilities in respect of commission over and above the level at which the defendant ought to have made disclosure of commission.  First, that approach is at least in tension with the approach of the Supreme Court in Plevin; the Court remitted the case back to the County Court for consideration of remedy but, in making a finding of unfairness by reason of non-disclosure of commission, did not think it necessary to identify the “tipping point”.  Second, it is not the level of commission that is unfair in any relevant sense but the relationship arising out of the failure to disclose the commission.  Third, the profit-share arrangements in the present case make it a matter of some difficulty to assess precisely the defendant’s benefit from the PPI.

47.7
However, the statutory powers do not require that the remedy be fashioned so as to eliminate all onerous consequences of the transaction entered into in circumstances where the debtor’s decision-making was impaired.  It does not follow that, because the claimants incurred the liability for PPI in circumstances of unfairness, they must necessarily be relieved of all such liability.

47.8
In the present case, the following factors are relevant.  The claimants wanted PPI; even now they remain of the view that it is prudent to take out PPI when borrowing money.  They would probably have taken PPI from some source, if the defendant had made proper disclosure.  (On balance, I think that they would have explored alternative sources of PPI.  It is impossible to say whether or not they would have taken PPI via the defendant after doing so.)  They made no claims on the First PPI or the Second PPI.  However, they had the comfort of protection under those policies.  Further, because the premiums were paid upfront, that cover was not liable to lapse if, as did happen, the claimants missed payments under the credit agreements.  On the other hand, the perduring consequences of entering into the PPI agreements are as previously set out.  Mr Clark has produced calculations to show that the actual cost to the claimants of the PPI, when allowance is made for rebates, was £3571 exclusive of contractual interest and £8561 inclusive of contractual interest.  By contrast, the total cost of pay-as-you-go insurance for the period of cover would have been at most £922 according to the quotations produced by the claimants; that is almost exactly the same figure as is arrived at by applying the Financial Conduct Authority’s formula for redress.
47.9
In these circumstances I consider it right to mitigate the effects of the unfairness to the claimants, though not by giving the full extent of the remedy sought by Mr Clark.  The matter is one of judgment rather than strict arithmetic.  Having regard to the benefit to the claimants of cover under a policy for which the premium was paid upfront, I shall order the refund of all payments and the remission of all subsisting liability to the extent that the total of such payments and liability exceeds £1500.  Interest shall run on any net repayments; if the parties cannot agree, I shall hear counsel further on the matter.
Concluding Note
48. This case was commenced in the County Court as long ago as May 2012.  Initially it included a claim under section 140A; there were various other heads of claim that have not been pursued to trial.  Because it had been suggested that the case raised significant points of law, in February 2015 the County Court at Swansea referred the case to me as Mercantile Judge for Wales.  At a case management conference in May 2015 I permitted the amendment of the particulars of claim so as to include a claim under section 137.  I also, rather incautiously, agreed to receive the case into the Mercantile Court and made an order for transfer.

49. At trial I raised the question of the jurisdiction of the High Court to deal with the case.  Both counsel made brief oral submissions on the point, and after the conclusion of the trial Mr Clark provided a detailed and scholarly “Note on Jurisdiction”, which argued that the High Court was able to deal with all issues in the case.  Mr Clark urged me to retain the case in the High Court, mainly because he felt that it might provide useful authority for the County Court.  Mr Popplewell did not dissent from Mr Clark’s submissions, although he was indifferent to the identity of the court that determined the case.
50. I have come to the conclusion that the better course is to transfer the case back to the County Court for the purposes of determination.  In deference to Mr Clark’s efforts to persuade me to the contrary, I shall summarise my reasons.
50.1
Applications by a debtor under sections 137 – 139 and under sections 140A – 140C are required, in England and Wales, to be made to the County Court: see section 139(1)(a) and section 140B(4)(a).

50.2
In the present case that requirement was satisfied; the applications were made to the County Court, though the proceedings were thereafter transferred to the High Court.  The relevant question concerns the jurisdiction of the High Court to grant relief.
50.3
In the CCA, “the court” is defined to mean, in relation to England and Wales, the County Court, “unless the context otherwise requires”: section 189(1).  That definition does not apply for the purposes of sections 140A and 140B: section 140C(3).  However, it does apply to sections 137 – 139, unless subsequent legislation has altered the position.
50.4
Mr Clark sought to persuade me that schedule 3 to the Consumer Credit Act 2006 (paragraph 15 of which preserved the power to reopen relevant credit agreements under sections 137 – 139, despite the repeal of those sections by schedule 4 to the 2006 Act) justified construing “court” for the purpose of the preserved powers under sections 137 – 139 in the same manner as it is to be construed for the purposes of sections 140A and 140B: that is, other than as defined in section 189(1) of the CCA.  That argument does not persuade me.  Paragraph 15(6) of schedule 3 provided: “Expressions used in sections 137 to 140 of the 1974 Act have the same meaning in this paragraph as they have in those sections.”
50.5
It therefore appears that the power to reopen the credit bargain comprising the First Credit Agreement, pursuant to sections 137 – 139, is given to the County Court alone.
50.6
Mr Clark submitted nevertheless that the order transferring the case to the High Court was sufficient to resolve any jurisdictional question.  He relied on section 42(2) of the County Courts Act 1984 and on the decisions in National Westminster Bank plc v King [2008] EWHC 280 (Ch) (David Richards J), Chartered Society of Physiotherapy v Simmonds Church Smiles [1995] 1 EGLR 155 (HHJ Lloyd QC), and Kaye v Lawrence [2010] EWHC 2678 (TCC) (Ramsey J).  These decisions—none of which, incidentally, bind me when deciding whether to retain the case in the High Court—seem to me to provide only limited support for the position advanced by Mr Clark.  The National Westminster Bank case concerned the vesting of the County Court with enlarged jurisdiction by virtue of a transfer of proceedings from the High Court.  However, section 40(1) of the County Courts Act 1984 provides that, where the High Court is satisfied that any proceedings before it are required by any statutory provision to be in the County Court, it shall order the transfer of the proceedings to the County Court (or, in circumstances that do not apply here, strike them out).  The other two cases both concerned statutory appeals, respectively under the London Building Acts (Amendment) Act 1939 and the Party Walls Act 1996.  In each case there was agreement that, although the appeal lay to the County Court, the appeal should proceed in the High Court, in the one case before an Official Referee and in the other before a Judge of the Technology and Construction Court.  In Kaye v Lawrence Ramsey J accepted, on the strength of HHJ Lloyd QC’s earlier decision, that by consent of the parties the matter could have proceeded in the High Court pursuant to transfer under section 42(2) of the County Courts Act 1984.  However, what he actually decided was that he ought to hear the case as a judge of the County Court pursuant to section 5(3) of the 1984 Act.  At [13] he said:
“In my judgment, because an appeal under section 10(17) of the 1996 Act is a creature of statute, this court cannot ignore the fact that the county court is the appropriate court and seize jurisdiction which has not been given to it. However, given the importance of the matter and the fact that the parties have agreed that the appeal should be determined in the TCC in London, I consider that it was appropriate for this appeal to be dealt with in the High Court. In the circumstances I consider that the proper route for me to deal with this case is for me to sit as judge of the County Court under section 5(3) of the County Courts Act 1994 having transferred the case to the Technology and Construction Court at the Central London Civil Justice Centre.”

50.7
I do not see the attraction in getting tied up in knots.  I can deal with cases either as a judge of the High Court or as a judge of the County Court.  It is certain that all issues in this case can be dealt with in the County Court, but it is at best doubtful whether the claim under sections 137 – 139 can be dealt with in the High Court.  The obvious thing appears to be to return this case to the County Court, whence it came.

50.8
Mr Clark has two arguments against such a course: (1) it will be useful to have an authority, binding on the County Court, in cases involving PPI policies and sections 137 – 139; (2) the case was argued before me as a judge of the High Court, with the result that relevant County Court decisions were not cited.  Neither argument has great force.  First, neither argument addresses the problem that arises if (as I think) the relief sought under sections 137 – 139 can only be given in this case by the County Court.  Second, it is not hugely attractive for a circuit judge to pull himself up by his own bootstraps in order to be able to tell other circuit judges how to decide cases in unrelated litigation, when he could just as well not do so.  Third, decisions of the County Court would not bind me, and Mr Clark and Mr Popplewell were perfectly able to place before me all necessary and relevant arguments.
______________________


