Summary of O’Hare & O’Hare v Coutts & Co [2016] EWHC 2224 (QB)
Executive summary

The claim related primarily to five investments made by the O’Hares on the advice of Coutts & Co in 2007, 2008 and 2010 (‘the Investments’), each of which was said to be unsuitable for the O’Hares’ risk appetite. At the time they had accepted that the Investments were suitable following the advice of Coutts’ salesperson, Mr Shona, although that did not mean that that advice was correct. The claim was brought for breach of contract, negligence, breach of statutory duty (for failure to comply with COBS) and negligent misrepresentation. The total claim was for just under £3.3m plus interest. 

Coutts defended the claim on the basis that the advice provided in relation to the Investments was suitable: the complaints related to poor performance, motivated by hindsight. The O’Hares were sophisticated investors who could afford to invest in high-risk, high-return products. Further, a limitation defence was raised in relation to the breach of contract claim for the Investments dating from 2007 and 2008 (although it was accepted that the equivalent claims in tort on those Investments were within time). 

The court undertook a detailed consideration of the relevant test for whether a financial advisor had acted in accordance with an implied term of reasonable care and skill in making recommendations which were “suitable”. The court rejected the application of the common law Bolam test. Since there was very little consensus within the financial services industry on how to treat risk appetite, there could be no generally accepted and responsible practice by which to benchmark Coutts’ approach. Instead, the regulatory regime reflected in COBS was “strong evidence of what the common law requires” and, on the facts, were held to “add nothing” to the duties implied into the parties’ contract and imposed by the common law of negligence. 

As a result, the Investments were held to be suitable despite the strong element of salesmanship from Mr Shona. 
In addition, there was a preliminary issue in relation to Mr Shona’s absence from the trial. Although he had primarily dealt with the O’Hares, he had left Coutts’ employ and declined to participate in proceedings. However, all of his contemporaneous notes and records had been disclosed, were available in the trial bundle and were relied upon by Coutts to challenge the O’Hares’ oral evidence. Accordingly, the court undertook detailed analysis of the weight to be afforded to such material.

Detailed analysis
Approach to a key absent witness
In considering how to approach documentation created by a potentially key witness who has not made a statement or been called for oral evidence, the relevant provisions are ss.1-4 of the Civil Evidence Act 1995 (‘CEA’) and Parts 32 and 33 of the CPR.
Per s.2 of the CEA, where a party is not to be called to give evidence a hearsay notice must be served; any procedural failing in relation to such evidence may affect the weight accorded to it [paras 27-8].

Since the absent witness’ contemporary notes had been fully recited and adopted in the statements of other witnesses, for whom hearsay notices had been served, there had been no procedural failing [para 30]. As part of the trial bundle they were admissible as evidence of the “correctness of their content” [para 32] and there was no procedural basis to affect the weight accorded to them [para 33]. 

However, the weight to be afforded to the notes generally, under s.4(1) of the CEA, was a different question. In particular, the court had to consider the factors at sub.ss (1)(a) to (f) [para 35]. The key factors in this case were (a) (whether it was “reasonable and practicable” to call the witness) and (f) (whether the failure to adduce the evidence suggested “an attempt to prevent proper evaluation of its weight”). 
In considering (a) and (f), Kerr J. thought, inter alia, the following matters relevant:
· The witness was central to rebuttal of allegations made by the claimants against the defendant. Thus the expectation would be that he would give evidence for the party facing those charges (i.e. the defendant) [para 40-1].
· The absent witness was the sales advisor who dealt personally with the claimants in various meetings. Accordingly his evidence was of considerable importance [para 42]
· The potential witness’ excuse for not giving evidence amounted to the fact that he was too busy. In the absence of some document giving detailed reasons, this was not necessarily a “comprehensive or accurate” excuse, particularly where the evidence in question related to his professional reputation [para 44].
· The defendant’s alternative course – to compel the potential witness and therefore call his evidence “blind” – was not a complete answer to his absence. Nothing had been proven as to the need to witness summons him. Christopher Clarke LJ’s comments in Portal v 3M [2010] EWHC 114 (Comm) were clearly distinguishable from the present case [paras 45-7].
· The contemporaneous documents produced by the absent witness should not necessarily be accepted without question. Gestmin v Credit Suisse [2013] EWHC 3560 (Comm) did not mean that documentary evidence should be elevated above oral testimony as a matter of course. The Judge could not guess what evidence the witness would have given had he attended and there was no basis to reject the totality of the claimants’ oral evidence as “profoundly unsatisfactory” [paras 48-58].
Scope of implied duty to use reasonable care and skill
The traditional common law test for “reasonable care and skill” derives from Bolam v Friern Barnet Hospital Management Committee [1957] 1 WLR 582 where the question had been held to be “whether the defendants, acting in the way they did, were acting in accordance with a practice of competent respected professional opinion… in accordance with a practice accepted as proper by a responsible body of… men skilled in that particular art.” [paras 199-200]
In a financial context, the question was whether “reasonable practitioners professing the expertise of the defendants could have given advice in the terms they did” (Barker v Baxendale Walker Solicitors [2016] EWHC 664 (QB)) [para 201]

In the medical context, the issue of advice on risk has been recently held by the Supreme Court not to be governed by the Bolam test (Montgomery v Lanarkshire Health Board [2015] AC 1430). Rather, simply “reasonable care” must be taken to ensure awareness of any “material risks”, i.e. those to which a person in the patient’s situation would “attach significance.” However, in considering Montgomery, cases have distinguished the nature of the doctor/patient relationship from others, e.g. that of solicitor/client where proper dialogue and communication must occur [paras 202-3]
Equally, in the context of investment advice and consideration of risk, Bolam does not apply. Where, as is the case in the financial services industry, there is very little professional consensus on how to deal with risk appetite, reference to the view of a “responsible body” does not assist [para 206]
Instead, the regulatory regime “is strong evidence of what the common law requires” as per HHJ Jack QC in Loosemore v Financial Concepts (a firm) [2001] Lloyds Rep PN 235, 241. The duty formulated in Montgomery in a medical context is not dissimilar to that set out in the COBS rules, which would be “very difficult to square” with the application of Bolam. Compliance with COBS “is ordinarily enough to comply with a common law duty to inform, forming part of the duty to exercise reasonable skill and care; while breach of them will ordinarily also amount to a breach of that common law duty” [paras 207-8]

In support of that contention, Kerr J. quoted from Rix LJ in Rubenstein v HSBC Bank [2013] PNLR 9 and in Zaki v Credit Suisse (UK) Ltd [2013] EWCA Civ 14 in relation to the purpose of the COBS rules to protect consumers and to balance the interests of both investor and adviser [paras 210-11].
