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New consumer protection legislation in force: The Breaching of Limits on Ticket Sales Regulations 2018.
Alison Lambert
The Breaching of Limits on Ticket Sales Regulations 2018 (“the new Regulations”)
In the Gough Square Live broadcast on the 12th April 2018 I discussed the measures available to Trading Standards by way of the civil penalty provisions within the Consumer Rights Act 2015 and gave an overview of criminal offences which could be charged pursuant to the Consumer Protection from Unfair Trading Regulations 2008. I also highlighted the serious issues for consumers in connection with the secondary ticketing marketplace This broadcast is available on the Gough Square Live YouTube channel
. 

At the time of the broadcast the new Regulations were in draft form and it was not known when they would come into force.

The new Regulations which span only four pages, and about a dozen sentences, came into force on the 5th July 2018. Not the most catchy title, you might think, but they do what they say on the tin. It remains to be seen by which acronym they will become known but I think the “BLT’s” would be as good as any.

The Explanatory Memorandum
 to the new Regulations highlights the frustration and concern for consumers caused by the process for distributing and buying tickets. The protective measures already contained in the Consumer Rights Act 2015 are acknowledged but there is no mention of consumer protection afforded by the Consumer Protection from Unfair Trading Regulations 2008. In my view, looking at the practices of traders on secondary ticketing marketplaces, there are a vast number of potential offences being committed pursuant to the 2008 Regulations ranging from offences of contravening professional diligence, misleading actions and misleading omissions to banned practices under Schedule 1.

In the Explanatory Memorandum the particular concern highlighted is the common scenario where tickets on the primary ticketing market quickly sell out only to appear almost instantly on the secondary ticketing market at vastly inflated prices. As has been identified by Professor Waterson in his May 2016 review
 the method largely used to enable this to happen is the use of “bots”. Bots are automated software which undertake ticket purchases and are used to circumvent the limits imposed by primary sellers. As Wikipedia succinctly states, 
‘Typically, bots perform tasks that are both simple and structurally repetitive, at a much higher rate than would be possible for a human alone.’

Section 106 of the Digital Economy Act 2017 provides for the Secretary of State to make Regulations to target those who use methods to circumvent the limits on ticket and other internet sales by creating a new criminal offence. It is from s.106 that the new Regulations emerge. Very simply if the circumstances in section s.106(2) exist then a person doing an act in section s.106(3) commits an offence. 

Section 106(2) provides:

(2) Circumstances are within this subsection if each of the following applies—

(a) tickets for a recreational, sporting or cultural event in the United Kingdom are offered for sale,

(b) a purchase may be made wholly or partly by a process that the purchaser completes using an electronic communications network or an electronic communications service, and

(c) the offer is subject to conditions that limit the number of tickets a purchaser may buy.

Unsurprisingly this section is reproduced almost verbatim in the new Regulations.

But a subtle change then follows. Section 106(3) allows for the new Regulations to create an offence as follows:

106(3) An act is within this subsection if it consists in using anything that enables or facilitates completion of any part of a process within subsection (2)(b) with intent to obtain tickets in excess of a limit imposed by conditions within subsection (2)(c).

The use of the word “anything” creates a deliberately wide scope for the new Regulations.

However, the legislators have chosen not to replicate this breadth in their drafting. It is acknowledged in paragraph 4.2 of the Explanatory Memorandum that: 

‘The regulations limit the commission of the offence to a situation in which software designed for the purpose is used to purchase the tickets and the alleged offender intends to make a financial gain for themselves or any other person’.
Having regard to this limitation, and including the intention for any person to make a financial gain, the wording of Regulation 3 provides:

3. It is an offence for a person to—

(a) use software that is designed to enable or facilitate completion of any part of a process within regulation 2(b); and

(b) do so with intent to obtain tickets in excess of the sales limit, with a view to any person obtaining financial gain.

This is a significant departure from the scope of criminal offence which was permissible under s.106. The wording of the new Regulations specifically limits the offence to situations where software has been used to circumvent ticket limits.

It is not clear, and indeed there is no explanation in the Explanatory Memorandum as to why the Regulations have excluded other forms of bulk buying technique employed to circumvent ticket limits. 

The answer for the narrowing of the offence is to be found in the 30th Report of Session 2017-2019 of the House of Lords Secondary Legislation Scrutiny Committee
. During the passage of the Bill (leading to the Digital Economy Act 2017) the Delegated Powers and Regulatory Reform Committee had concluded that the, 
‘power to create the new offence was too wide”. It had stated “The Committee suggested that the proposal was ‘really quite straightforward’ since the Government simply wanted ‘to make it an offence for a person to purchase excess tickets for a recreational, sporting or cultural event with a view to commercial gain by using special computer software’. 
This highlighted that it was only the use of technology which was an issue and the width of the power was given in order to allow for technological advances. The drafting concentrated on simplifying definitions surrounding software. It is therefore clear that the only aim of this secondary legislation is to prevent the use of bots. 

The Department for Digital, Culture, Media and Sport was asked to comment on this stance and responded, 
‘that using the concept of ‘software designed’ to purchase tickets electronically was most apt to cover the mischief which the Bill provision was designed to cover, without making the offence too wide or uncertain’.

It was also confirmed that the Regulations will be revisited once they have been in force for some time, 
‘in order to ensure that the behaviour at which the measure is directed continues to be targeted most effectively’.  

In my view this misses a trick and ignores other methods, which are not software driven, by which traders purchase tickets in bulk. This includes the use of multiple credit cards or employment of others to purchase tickets on the trader’s behalf. It is only a short leap to realise that traders currently utilising bots will undoubtedly begin to employ new methods to purchase tickets in bulk. Those new methods which use software will be caught but those which do not will fall outside of the new Regulations.

In any event the new Regulations will be a measure that is welcomed by consumers and Trading Standards have a new weapon to employ. The Regulations create a summary only offence thus making prosecutions quicker and cheaper. There is no defence available despite s.106 making allowance for the offence to be subject to an exception or defence. The penalty in England and Wales is an unlimited fine but in Scotland is limited to a maximum fine of £50,000. There is no custodial sentence available for this new offence.

It will certainly be interesting to see how many criminal prosecutions ensue under the new Regulations.  

� https://www.youtube.com/watch?v=CdaBvuoAvJc


� http://www.legislation.gov.uk/uksi/2018/735/memorandum/contents


�https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/525885/ind-16-7-independent-review-online-secondary-ticketing-facilities.pdf


� https://en.wikipedia.org/wiki/Internet_bot


� https://publications.parliament.uk/pa/ld201719/ldselect/ldsecleg/144/144.pdf
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