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RECORDER MARSDEN:  
1. This is a judgment in the case of Ms Anne Mary Scott and Commercial First Business Limited claim number C33YP942. For the benefit only of anybody who might be asked to transcribe this judgment, I would be able to provide the transcriber with a corrected copy of a typed written judgment to assist her or him in resolving any areas of uncertainty on the tape.
2. On 5 October 2005, the Claimant Ms Mary Scott attended an auction.  She was the successful bidder for a commercial property 421 - 435 London Road, Westcliff-on-Sea, Essex.  She intended to purchase the property as an investment.
3. At that time, her only other property was her freehold residence 2 Chatfield Way, Basildon, Essex.  In order to purchase the London Road property, she took out a mortgage with the Defendant, Commercial First Business Limited.  
The Claim
4. By her present claim, she seeks the following relief. I rehearse this not as it is pleaded in the Particulars of Claim and schedule of loss but in the way in which it was helpfully refined by her counsel in his closing submissions.  
5. First, he seeks an order that the loan agreement be rescinded and that a payment of £14,467 (pleaded in the schedule of losses as £14,457 but I think that is a typographical error), and said to be a secret commission, should be repaid to the Claimant absolutely.
6. A second claim is for damages to be assessed as the component of various sums, namely those set out in the schedule of loss.
7. Those figures are as follows, first of all a figure of £7,743.88 which appears at the top of page 81 of volume 1 of the trial bundle and represents a series of fees and costs incurred when the transaction went through.
8. Secondly there is a figure of £10,966.56 which appears at page 85 of the bundle and that is actually part of the Defendant’s counter schedule but is the figure which is now agreed for the total of all the mortgage repayments made by Ms Scott since the inception of the mortgage.
9. Then, taking this from page 81 paragraph 5, there is the liability which is said to exist of £32,652.65, being the shortfall which existed when the mortgage property was subsequently sold after being repossessed and then on the same page paragraph 6, a sum of £7,741.02 being the corrected figure for the costs which the Claimant said she has incurred in defending the possession proceedings.
10. Those figures total £59,104.11 by my calculation and of course against that sum, credit would, says her counsel, be given if he was successful on the commission payment reducing the sum claimed to a sum in the order of £44,500. 
11. He also says that he seeks an order pursuant to the Consumer Credit Act 1974, Section 140(b), for all sums paid by the Claimant and those should be repaid.  That figure - which is of course included in the damages claim anyway and therefore there is an overlap- is the sum of £10,966.56.  
12. As an alternative he would seek an order that the outstanding debt of £32,652.65 be reduced to a nil balance in the exercise of my discretion, were I satisfied that the statutory test is fulfilled.
The facts
13. I summarise the facts.  Ms Scott is now 63 years of age.  She has recently been working at the Basildon Hospital as a radiographer’s assistant.  She works on an agency basis so that her income varies from week to week.
14. In her witness statement she said that her last fulltime job was as PA secretary ending in 2001.  Thereafter, she in part relied upon benefits and also carried out part time work.  This continued until 2004 when she decided to attend a business course with, she says, ‘a hope of being self-sufficient and off benefits and retiring from agency work’.
15. In her oral evidence she told me that that course had given her a certificate ‘to run business products’ and mentioned in passing the sale of kosher products.  I did not gain the impression that from the course she had been taught anything about property investment, but plainly the experience gave her additional confidence.
16. During the course of 2005 she investigated in detail the possibility of purchasing two different investment properties of which the London Road property was the second.  The first proposed purchase was a business property known as Essex Wines, 223 Elmsleigh Drive, Leigh-on-Sea, Essex. 
17. In the course of pursuing that venture she came into contact with a woman called Christine Christine Follet from a firm of brokers called Frontline Financial Services (“FFS”).  
18. At some time during the transaction she also became involved with another broker called Commercial Loan Company Limited (“CLC”) who, I find, were introduced to her by a third intermediary called Barry Riseman of Wolf Riseman.  Ms Scott had met him socially through attending a synagogue.
19. The Elmsleigh Drive transaction did not proceed because the seller withdrew.  Ms Scott then decided to purchase the London Road property even though that was significantly more expensive.  
20. She then did something to which to many people might seem very rash: she bid at the auction of that property without herself having the funds available to complete the purchase.  Further, she did so without any written offer from a lender that they would be able to fund the large part of the purchase price which she would have to raise, even if she borrowed against the equity of her residence to pay a deposit.  
21. However, and to her credit, by taking out a mortgage with the Defendant, borrowing against the equity of her property and borrowing a further sum from Barclays Bank which I recall was £18,000, and as I understand it an unsecured loan, she managed to complete the purchase.
22. She complains that the property was in a worse condition than she was expecting, having been occupied in the interim by squatters.  Within a very short period of time she had defaulted on the mortgage repayments.  
The history of the litigation
23. The history of the matter following a completion (which took place on 14 November 2005) can be summarised by reference to the Chronology provided for me by counsel for the Defendant Mr Cutting.  This Chronology I understand not to be an issue.  If it had been it would have been supported by documents in volume 3 of the trial bundle to which I have not been referred.
24. On 16 May 2006, the Defendant commenced possession proceedings in the County Court in Southend, at which time the arrears stood at £9,167.  On 20 June 2006 District Judge Chandler ordered that Ms Scott give possession of the property and gave a money judgment for the sum outstanding namely £376,107.28.
25. On 12 July 2006, the property was repossessed by the Defendant.  There were unsuccessful attempts to sell before contracts were eventually exchanged for a sale at £430,000 on the 8 May 2007.

26. That contract was completed on 22 May and created a shortfall in the mortgage account in the sum already mentioned namely £32,652.65.  

27. There have been tentative suggestions that the sale was at an undervalue. It would have been hard to demonstrate that a sale at £430,000 was not a good result, given that the property had been purchased by Ms Scott for £425,500 and was purchased without an internal inspection and then apparently occupied by squatters. However, in the absence of valuation evidence no complaint is now made about the resale figure.  

28. Given the shortfall on the mortgage account of £32,652, interim and final charging orders were made in succession over the Claimant's residence.  The final charging order was made on 9 October 2007. Nothing then happened for the next seven years.  

29. I am told by the Defendants that they waited until the equity in the property justified them taking further action.  Although Ms Scott refers to this delay as being unfair to her I find the situation to be quite the opposite.  She has had the advantage of many years’ occupation of this property without having to make a monthly payment for it.  Of course, if she is unsuccessful the question of interest will arise and be debited from her account, but she has, as I say, had the benefit of many years occupation of that property without making any regular payments to the Defendants. 
30. Apart from a general plea of unfairness no issues of limitation or laches has been raised before me being irrelevant to the claims as brought.  Had such issues been relevant, then no doubt they would have been canvassed during the extension litigation that followed the Defendant’s attempts to enforce the charge. That I now rehearse.

31. On 16 April 2015 the Defendants commenced proceedings for an order for sale of 2 Chatfield Way.  That order was made by the District Judge on 5 June.  On 21 August 2015 the Claimant’s appeal came before the resident civil judge His Honour Judge Maloney QC. He gave permission to Ms Scott to issue a further application to vary or set aside the order for sale but provided that such application was to be confined to the ground of an agreement between the parties not to enforce the outstanding balance of the original judgment.
32. Ms Scott did not only issue an application to set aside the order on that ground.  On 14 September 2015 she issued an application to set aside the order for sale with also an application to extend time to make the application envisaged by Judge Maloney.

33. On 13 November 2015 he rejected that application.  Ms Scott then sought to appeal to the High Court and her application for permission to appeal was refused on 9 March 2016.

34. Inevitably the Defendant then issued a warrant for possession. After a refusal of her application for suspension of that warrant by the District Judge on 1 August, her appeal came once more before His Honour Judge Maloney QC.
35. On 3 October 2016, after further investigation of her means. Her application was dismissed.
36. On 27 October Ms Scott issued yet another application to suspend the warrant for possession.  By that time, she had found what she plainly considered to be the golden key to unlock a door to permit her to escape from all these procedural difficulties. She had discovered, so she says, not only that a commission had been paid by the Defendant to CCL, she had also discovered a reported decision of Lord Justice Patten in a case called Atkins v Commercial First Business Limited - this Defendant.

37. That decision in 2013 was one by which the learned judge gave permission to appeal by relying on fresh evidence as to a secret commission and for the appellant there to amend the grounds of appeal to rely on that commission.
38. That was only an interim application and not a final decision on the merits, but it emboldened Ms Scott to believe that she could deploy the same arguments.  It has certainly had the effect that since this claim was issued on the 14 December 2016 the Defendants have practically not been able to progress their claim for possession.

39. Therefore, Ms Scott effectively wishes to have the slate wiped cleaned, notwithstanding the extensive procedural history which I have already canvased.  Any person reading this history will realise that if she was successful this might be in the nature of a backdoor appeal.  

40. However, her counsel Mr Gun-Cuninghame submits to me that if the necessary facts and legal submissions made before me are made good, then his client is entitled to the relief sought, notwithstanding all of that history. 
41. I accept that submission.  It might go to the exercise of any statutory discretion I find I have but is no bar in law to the relief Ms Scott seeks.  

The factual disputes and evidence
42. Having first outlined the facts I must consider them and the evidence in more detail in order to draw necessary conclusions as to the factual issues between the parties.  It will be seen from this chronology that Ms Scott, of necessity, must deal with events that are now some 13 years ago.
43. As to the secret commission claim, the burden is upon her to prove her case on balance of probabilities.  As for her Section 140(b) claim, she needs do no more than allege that the contract was unfair.  Having so alleged, the burden then passes to the Defendant to prove that the contract was fair.

44. However, that still engages a dispute as to the relevant facts.  There is no escaping the difficulty that any litigant commencing proceedings such as these has in proving details of conversations, uncorroborated by written evidence, and said to have taken place so many years ago.  

45. Ms Scott’s difficulties do not stop there.  Her Particulars of Claim on the face of them include allegations which were appreciated to be wrong on the first day of trial and for which I gave permission to amend. Even after amendment, they contained matters which Ms Scott herself disclaimed when under cross-examination.  They also contained matters which she has now abandoned.  Further, her witness statement in itself - not at all as informative as it might have been about the essential facts on which she relies - was muddled as to the order of events and lacked many crucial dates.

46. She has also been subjected to a lengthy but entirely proper cross examination and crucial parts of her testimony have been altered or abandoned.  So I have had to approach Miss Scott’s account of events with considerable reservations, in part derived from the very long delay before these matters were litigated and in part (and for this she must bear responsibility) because of the conflict between her oral testimony and what has been said on her behalf based on her Particulars of claim and her Witness Statement and other documents.
47. I should record that I find Ms Scott to be an intelligent and highly articulate person.  She came originally from Sierra Leone but has been settled in this country for many years and has an extremely good command of English. 

48. In his closing submissions, Mr Gun-Cuninghame asked me to find that she was always trying to assist by being truthful and that any inability to remember or divergences between her evidence at various points merely showed that she should be given credit and was not making things up. He said that she had made realistic concessions.  Although he said she was passionate about the case, “the fundamental point was her truthfulness”.  
49. I am afraid that at various points in her evidence I drew a different conclusion.  When the going was tough, I concluded that she started to say things which in my judgment could not be true.  I also thought she had a tendency to avoid difficult issues by changing the subject to ground which she thought would be more beneficial to her case.  In one instance, she started to talk about the refusal of the Defendants to allow her to re-mortgage the property after she had defaulted on repayments when she was being asked about facts surrounding the initial mortgage to the Defendants.

50. I deduce from her evidence that there had been a conscious decision, after discussion with Christine of FFS and Mr Riseman, to present her financial circumstances in a way that was more attractive to a lender than necessarily accurate. She told me that Christine has asked her not to refer to her redundancy and that she and Mr Riseman both knew she was not working.  
51. The Defendants were also told that she was raising the balance from her own resources.  Happily, her solicitors corrected that statement at the time of completion: I found a letter dated November 2005 in the bundle which confirms that she was borrowing the balance against her residence, so albeit belatedly any false impression about the deposit was corrected.
52. In paragraph 6 of her witness statement Ms Scott explains how she contacted Dedman’s Estate Agency to secure a suitable property.  In the context of her statement that is obviously a reference to Elmsleigh Drive.  
53. Half way through the process, she says, the application was hijacked by CLC who told her that they could do her better deal.  She also contacted Mr Riseman, who claimed that he was working independently for CLC. He advised her to stick with him and CLC.  She decided to take that advice.
54. That is somewhat difficult to reconcile with the documents because it is clear that Christine of FFS was involved in brokering an offer from these Defendants for the second London Road property many months later, that is, as late as October 2015.  

55. Ms Scott was very confused as to whether the attempted hijacking (her word) was in relation to Elmsleigh Road or London Road.  For reasons I shall come to, I do not think the use of the word hijacking was helpful or accurate.

56. Returning to the events concerning Elmsleigh Drive, I see that on 16 May 2005, CLC sent to the Claimant a document called a Key Facts Indicator, prepared by the Defendants, a Fact Find and Initial Disclosure document, see bundle 1 tab 22 page 136.
57. The letter at page 137 is produced by the broker CLC and the Key Facts document page 138 produced from the Defendant’s template.  This documentation has been disclosed by the Claimant and numerous queries arise as to the completeness of this run of documents.

58. Page 137 gives CLC’s name and says “We only offer mortgages from a limited number of lenders. Ask us for a list of lenders we offer mortgages from”.  Importantly it also says “you will not receive advice or a recommendation from us.  We may ask some questions to narrow down the selection of products that we will provide details on you will then need to make a choice about how to proceed”. 

59. Was there another sheet to that document?  I say that because if page 137 is supposed to be the IDD referred to in the covering letter of page 136 it may outline their services but does not ‘give charges for your perusal’ as page 136 promised.  I think it very likely that there was another page to follow page 137. 
60. What both counsel are treating as the Key Fact Indicator document page 138, is an illustration for the purchase of a property called Essex Wines, 223 Elmsleigh Drive, by borrowing £181,700.  It is said that there would be a broker fee payable to CLC on completion of £1,817 plus various other items. 

61. In paragraph number 13 entitled ‘Using a Mortgage Intermediary’ it is said that the Defendant would “make a total payment of £7,268 to CLC in cash and or benefits if you take out this mortgage” so there was a clearly revealed commission.  
62. By the following month, the Claimant decided that she might need to borrow more, and so another illustration in similar form was provided on 28 June 2005: that is, number 1 tab 24 page 145.  This time I am not given the covering letter.  The proposed loan has now risen to £230,000.  The brokerage fee remained at £1,817 but the commission payment, clearly revealed, had unsurprisingly risen to £9,200. So that was plain for Ms Scott to see.

63. Ms Scott’s account of what happened in respect of this transaction was very unsatisfactory.  In her oral evidence she first said that she did not study the whole document in detail, but “seeing the overall fee there is no way I would have gone ahead with the transaction”.  

64. Then she said to me that it was a wine business. She did not drink alcohol and that was why she withdrew.  One might have thought that that was obvious from the start, because of the name of the business premises. So why get involved at all?

65. However, when on the second day of cross examination she was faced with page 75 of bundle 3 she then had to admit that the reasons she had given to me were incorrect and in fact it was the proposed sellers (and not her) who had pulled out of the transaction.  
66. The next document in date order is to be found in volume 3 as well at page 80 and is dated only two days after the auction.  In that document, Christine Follet of FFS, (the lady whose involvement, according to Miss Scott, had been hijacked several months earlier) was writing to Ms Scott to thank her for applying to Frontline for a commercial mortgage.  

67. According to Ms Scott, FFS only assisted her in raising the deposit by borrowing against her house.  Yet here Christine records her pleasure at informing her that her mortgage application had been approved in principle by their lender, the Defendants, based on the information given.  The security address is the property for which the Claimant had bid two days earlier.
68. Just four days later there is a letter from CLC offering the same capital advance from the same company, see volume 1 tab 25 page 151.  As to fees and costs there is a reference to the lenders fee of 1.5%, the £1,000 good faith deposit. 

69. In bold type it says, ‘Note Commercial Loan Company will not be charging a fee’.  The enclosures with the letter are said to be an IDD and a cost reduction.  Nobody has been able to tell me what that second document, that ‘cost reduction’, is. I have not been provided with a copy.  It must have had existed, so that confirms my conclusion that I have not received a full run of documents from the Claimant.  I am not of course suggesting they have been suppressed in any way. Documents go missing over a long period of time, but I plainly have not got everything which came into her hands.

70. Mr Gun-Cuninghame draws my attention to the fact that unlike page 136 there is no reference to a Key Facts Indication. I have considered that point at considerable length.

71. Ms Scott’s pleaded case was that prior to going to the auction she had been given an oral assurance that she would be lent the sum of £425,500.  In paragraph 8 of the Particulars of Claim she had said that the Claimant was informed by CLC that that was the Defendant’s position provided she was able to fund the deposit herself. Before she gave evidence, her counsel applied to amend that to allege that the Claimant had been informed of that by the Defendant itself.  The effect of the amendment was to bring the pleading into line with the witness statement.  The Defendant’s counsel generously did not oppose that application, saying that it was better for the court and for him to find out what the case was before the evidence was given and then proceed accordingly. So I granted the amendment.

72. As amended the contention nevertheless unravelled in cross examination.  Ms Scott said she was expecting not £425,500 but £380,000 less the deposit. So her counsel abandoned the misrepresentation point completely.
73. What was not amended before the evidence began was the assertion in paragraph 6 of the Particulars of Claim that CLC was to be paid a fee by the Defendant of £2,300.  
74. In cross examination Ms Scott though that that should have read by the Claimant, but she could shed no light at all on where the figure of £2,300 came from. Anyway, her case at trial was that CLC were to get nothing. So again her evidence is shown to be deeply unsatisfactory. She cannot even take refuge on a delegated signature on the Particulars of Claim because she plainly read the document and then signed it herself.

75. There were other areas in her evidence where Ms Scott struggled.  When asked why she claimed that the Defendants knew that she had been made redundant, she made the surprising assumption that they communicated regularly.  As to paragraph 10 of her witness statement she said she was using the Defendants and CLC (that is the names of the two ) interchangeably. That suggested to me that she really could not remember who had said what to her at that time.  That is no criticism of her because I repeat that she is trying to deal with matters which are, depending on whether one is looking at her oral evidence or witness statement 12 or 13 years after the event.

76. Indeed, at one point in her oral evidence she suggested that she really did not know that CLC and the Defendants were different entities.  However, she then claimed that Christine informed the Defendants of her redundancy and circumstances.  How?  She said that in her presence Christine had rung the Defendants and explained the matter to them in her presence. Why that should be necessary if there were such ‘regular communication’ between her and the Defendants was not explained.  Therefore, at that point in her evidence I formed the firm conclusion that Ms Scott was making up evidence as she went along.  

77. That impression was confirmed to me when she said that Christine had been “dragging her feet”.  It seemed a most unfair allegation, considering that the lady had written just two days after the auction. The Claimant went on to say that she had told the Defendants and they were going to hijack the loan.  Yet the witness statement of had put the hijacking much earlier in the sequence of events.  

78. At a later point in her evidence she told me “because I thought Christine was dragging her feet I rang the Defendants, they could do a better deal”, so the conclusion I reach is that the Claimant herself chose to go to CLC and the Defendant.  I reject any suggestion that CLC hijacked the brokerage and that there were any, as I might put it, forced nuptials with the Defendant. There were three brokers including Mr Riseman, and Ms Scott simply chose the one who seemed about to conclude her mortgage quickest.

79. Another allegation of importance for the Claimant’s case is that the Defendant's product was clearly unsuitable because it was aware that she had little, or no income save the rental income from the investment property: see the Particulars of Claim paragraph 33 (e). The proposed rental income is said to be £37,200 per annum and the mortgage repayments were close to that namely £36,696.  

80. There are two difficulties with that assertion.  The first is that those rental figures were only identified by the agents who valued the property for the Defendants once she had applied to them.  Therefore, it is impossible for the Claimant to allege that she placed reliance upon those figures when she went to the auction.  That is too early.
81. Second, although one would not discover that from her witness statement, and it was only revealed when I raised the matter with counsel during his opening, Ms Scott’s plan was actually to rent out her residence and go to live in and run a kosher food business from part of the London Road property. Whether she would have been allowed by her mortgagee to rent out her residence she appears not to have investigated.  Further the suggestion that the rental yield would only just cover the mortgage payments is a false argument where Ms Scott was plainly entering into the transaction with the idea of herself occupying the floor which would otherwise have yielded income from letting.  So in any event the rental yield would be less by reason of the building not reaching its full potential.
82. Perhaps she had hoped that her business would generate just as much if not more and her residence if let out would make up any shortfall.  However, it makes her criticisms of others for not appreciating the tightness of her margin far-fetched. In answer to Mr Cutting she admitted that she had made the winning bid without knowing what the rental yield would be, but she added “I have worked in a group of companies, so I have some idea of what I would get in. I had no definite view”.
83. Thus, the conclusion I reach is that she was in a better position than anybody else because she knew what her plans were, and the others did not, but she decided to take a calculated risk based upon her assumptions as to the rental income she would get from two sources.
84. I now turn to issues which are central to the argument that counsel have canvassed.  The first must be my finding about the state of Ms Scott’s knowledge of the commission which it is admitted was paid by the Defendant to CLC namely £14,467.  There is no doubt that the London Road document produced at 1:25:151 makes no reference to the payment of commission.  

85. In his closing speech Mr Cutting urged me to be cautious about this.  He says that we may not have a full run of documents. That I have found ia a fact to be true and that it is perfectly possible for another letter to have been written given a Key Fact Indication. 
86. It is true that because the earlier two loan proposals relating to Elmsleigh Drive had both openly referred to commissions, there would have been no reason or motive for the Defendants to seek to conceal this commission. So I would have expected a document that made reference to it.  

87. At one stage it was suggested that there was some conspiracy between the mortgagee and brokers to conceal this arrangement because an instruction had been issued making it clear that such information should not be given to applicants.  However, it is now acknowledged that there was a regulatory reason for that instruction and the allegation no longer forms any part of the Claimant's case.
88. Against that, Mr Gun-Cuninghame makes his strongest point that the letter dated the 11 October does enclose the IDD so why not also the Key Facts Indicator?  
89. Under cross examination Ms Scott, if her words were taken at face value, destroyed her case on this point.  She said to Mr Cutting, “I do accept that I would have received a document in respect of the London Road property like the Key Facts document”.  Mr Cutting clarified with her what she meant, and she confirmed that it would be one that contained a paragraph 13 concerning commission.  She said, “It would have been there, but I didn’t read it”. 
90. In his re-examination, Mr Gun-Cuninghame with extreme care and skill took her through the relevant pages such as page 136 and 150 to show that the enclosures with the documents were noted to be different.  

91. One can debate whether it is really legitimate in re-examination to face one’s client with the documents and to seek to elicit a contradiction to the evidence just given under cross-examination.  That might be a rather strict approach to the rules because in fairness to Mr Gun-Cuninghame he was giving his client the opportunity to give a considered response, having a look at the documents and therefore dealing with the matter in a fuller way than Mr Cutting had.

92. However, Ms Scott did not take the hint and ended up by saying “I said I may well have received a Key Facts document similar to the previous one. It is difficult to recall”.  Therefore, I think my conclusion must be that into the melting pot of evidence I have to factor in both Ms Scott’s admission but also the point made by Mr Gun-Cuninghame about the annotation on the letters of the ‘documents enclosed’.
93. On the one hand the comparable letters, page 136 and 151 are contradictory and raise a small evidential inference that a Key Facts indicator referring to commission was not supplied.  However, Ms Scott seems to think one and her evidence is on many points so unsatisfactory that I cannot rely on that evidence to conclude safely that nothing further was sent.  I take into account the concession she has made.
94. I am guided to a greater extent by the documents themselves.  I find as I say that more pages were received by her than I have been given.  Page 152 reveals that both an IDD “Outlining Our Business Practice” was enclosed.  I have not been given that.  If an IDD is at what in the earlier proposed transaction was page 137 I think that is incomplete.  Further page 152 enclosed a “Cost Deduction” which again I am not given.  What could a cost deduction be but a list of deductions such as commission?
95. Therefore faced with:

1) all that muddle on the documents; 
2) the shifting sands of Ms Scott’s evidence; and 
3) a final concession that she was likely to have been given a KFI for London Road but she would not have read it and the commission would have not deferred her from proceeding, 
I find as a fact of the proposed commission and its size were revealed in some document I do not have.

96. I readily accept that the oral and written evidence is poor on this topic.  No blame for that attaches to the Defendant which is having to face a claim intimated 11 years after these events and therefore cannot supply documents from its or CLC’s records. 
97. In deciding this issue on balance of probabilities I also take into account that it would have been mostly unlikely for CLC the Defendant/the Defendants to conceal a commission about which they had been so open in the aborted Elmsleigh Drive transaction.  

98. I also conclude that Ms Scott must have known that if no fee were being paid, a commission was going to be paid by the Defendant to CLC.  At various points during the case I refer to what I loosely described as a maxim that there is ‘no such thing as a free lunch’.  I simply do not accept that after receiving two documents showing that the payment of commission to CLC would rise with the size of the loan, Ms Scott received a third offer for an even larger loan for the London Road transaction and believed that no commission would be payable.  

99. I think that if the documents were silent on it, she would, on balance of probabilities, have asked the question. That she did not do so confirms my belief that she did not do so because the documents had told her. So there is in my judgment no secret or half secret commission.

100. In coming to that finding of fact I am also assisted by the inconsistent evidence I have heard about matters of causation.  In her witness statement Ms Scott says that she had been informed that the Defendants would only lend her £361,675.  “Because I was required to complete I accepted this offer”: paragraph 12 of her witness statement. 
101. In paragraph 25 of the statement she says “If I had been informed of the commission paid by the Defendants to CLC I would not have proceeded with the mortgage because of the deceit and deception”.  Given that there were no other proposed lenders in the frame and Ms Scott had taken the surprising decision to commit herself to this purchase without confirmation of any advance, this seem to me to be a bold assertion.
102. When her counsel opened the case to me I asked him about it.  He conceded there was no evidence as to the availability of a loan elsewhere or that if it had been that it would not have been on the same terms.

103. Needless to say, Mr Cutting cross examined the Claimant on this matter. He asked her about the formal loan offer made on 28 October.  She said, “I was committed to purchase I would have lost £40,000 there is no way I would not have proceeded because I was committed to the purchase”.  Thus, that oral evidence flatly contradicts paragraph 25 of her witness statement.  
104. In my view even if Ms Scott had had concealed from her the fact and size of this commission, which I reject, its suppression did not result in her entering into a transaction that she would not have done had the truth been known.  I think she had created a situation where she was under pressure to complete.  She knew that there was rising commission on the previous two offers.  In my judgement, she would have readily have accepted the advance with a £14,000 commission.  

105. There are other issues with which I must deal.  One allegation in the Particulars of Claim is that the Defendant wrongly took enforcement action without allowing Ms Scott to complete her enquiries with an alternative lender, namely ASC Hertfordshire, see paragraph 33(g) of the particulars of claim.  
106. Her pursuit of this claim is explained in paragraph 18 of her witness statement.  When compared against the documents it is clear that the complaint has no substance.  Looking at volume 3 page 54, ASC indicated that once Ms Scott had obtained planning consent to develop the properties they would be able to arrange funds to support the development.  They warned that none of this could be arranged until her plans had been drawn up, submitted to the council and planning consent obtained.  

107. She told me that the Council had said that they would need six months to consult the neighbours.  It is in my view misconceived to say that there was any realistic chance of ASC making a reportage offer within the immediate future. The best that can be said is that it was all conditional upon planning.  Ms Scott would have needed to have plans drawn up and a planning application made, neither of which she was likely to have been able to afford.  

108. Her complaint against the Defendant relating to this matter seems to me to be completely misconceived.  Unsurprisingly her counsel withdrew the allegation in his closing speech.

109. What is the relevance of this?  Well it does show a readiness on the part of the Claimant to make an extravagant and unsupported allegation despite documents contradicting it.  Therefore, if the point were made “Well, she would not be alleging a secret commission if she genuinely had not had it concealed from her”, I say that I am afraid that she has a track record of making allegations which are contrary to documents.

110. The final factual matters on which I must make some observations relate to the Claimants' abilities in this transaction: whether for instance she was vulnerable as Mr Gun‑Cuninghame urged on me.  Vulnerable of course here is not a legal term or a term of art. It is simply a common-sense expression describing somebody who is likely to be placing reliance on another in a financial transaction.

111. I make these findings, although they may be unnecessary on the facts that have already found. I do so merely so that there are comprehensive findings of fact,  were this matter to be tested elsewhere.  Obviously in the light of my finding about a secret or semi-secret commission, it is unnecessary for me to express a conclusion on this point, but I do so in fairness to the submissions I have heard and the need to give as I believe it is a judgment which resolves all the issues between the parties.  
112. Mr Gun-Cuninghame submits to me that a fiduciary duty was created.  He accepts that the fact that the Claimant is a private first-time buyer of commercial property would not in itself be sufficient, but he seeks to persuade me that it makes a difference if the Claimant was vulnerable, lacked sophistication and relied on the guidance of CLC.

113. I cannot accept the submission that Ms Scott was vulnerable.  This case is very different from those where a Claimant contacts a secondary lender because he or she has extensive credit debts, and wishes for a second mortgage or a consolidating arrangement to resolve a cash flow problem.

114. Ms Scott was making an investment intended to allow her to retire from work and to provide an income for her retirement.  She may have been bold in what she was doing but she was not in my judgment vulnerable.  She took a number of decisions without apparently wishing for any guidance, all in reliance upon what she says about her previous experience.

115. For example, she did not inspect the interior of the property before the auction and she said that she could ‘see sufficient’ through the doors.  That was: sufficient to judge its condition.  She told me that from her own experience she had an idea of the rental value, she did not approach a number of lenders for comparable quotations or ask for comparable quotations but went with the first one whose figures were provided.
116. She may have reposed trust in Mr Riseman and Christine, (I know not, and she was not asked), but if she did it makes it even less likely that she was relying on guidance from CLC and the Defendants.  She had those two brokers ‘on her case’ even before CLC and the Defendants came on the scene.  Thus, in my judgment this is not a case where the Claimant placed reliance on CLC and the Defendants.  To the contrary she was her ‘own woman’ and took decision (at which others might balk) in complete confidence.

117. I appreciate that counsel might say that she was vulnerable without knowing it.  She was over-stretching herself without appreciating her inexperience.  However, as I understand the use of the word vulnerable, one is dealing with a person who has to rely on others to take decisions, not those who are so self-reliant that they are not guided by others.
The law
118. I turn now to matters of law.  I will deal with them fully although some would only now rise in the event that there were a successful challenge on appeal to my findings of fact.  
119. As I read the authorities it is possible for a person or company to be the agent of another without there being a fiduciary relationship.  Likewise, it is possible for there to be a fiduciary relationship without agency.  However, both counsel have submitted to me that it is necessary for the Claimant to prove both agency and a fiduciary relationship if she were to succeed in her claim for a secret or half secret commission and I proceed on that basis.
120. It might have been supposed that the question of whether a financial broker or intermediary was an agent would be clear and settled law. Unfortunately it is not.  At first sight there seems to be a considerable divergence between what I will call the thrust of the cases on appeal to the Court of Appeal and Supreme Court and a number of decisions recently made at first instance.
121. Mr Gun-Cuninghame counsels me that the existence of agency and the fiduciary relationship are very much bound up with one another. I think that point is well made. I shall therefore review the authorities and comment on both issues as appropriate.  
122. The first case I have been referred to is Industries and General Mortgage Companies Limited v Lewis [1949] 2 All E.R. (KB) 573.  There at page 575 Mr Justice Slade says 
“For the purposes of the civil law a bribe means the payment of a secret commission which only means 1) that the person making the payment makes it to the agent of the other person with whom he is dealing; 2) that he makes it to that person knowing that that person is acting as the agent to the other person with whom he is dealing; and 3) that he fails to disclose to the other person with whom he is dealing he had made that payment to the person whom he knows to be the other person’s agent.”

123. It is accepted by both counsel that that is no longer a complete statement of the law because there needs to be the additional element of a fiduciary relationship.  On that second issue, reference is often made to the judgment of Lord Justice Millet in the case of Bristol and West Building Society v Mothew [1998] Chancery Ch1.  At page 18 of the report he said 
“a fiduciary is someone who has undertaken to act for or on the behalf of another in a particular matter in circumstances which give rise to a relationship of trust and confidence.  
The distinguishing obligation of a fiduciary is the obligation of loyalty.  The principal is entitled to the single-minded loyalty of his fiduciary.  This core liability has several facets, a fiduciary must act in good faith, he must not make a profit out of his trust, he must not place himself in position where his duty and his interest may conflict, he may not act for his own benefit or the benefit of a third person without the informed consent of his principal.  This is not intended to be an exhaustive list, but it is sufficient to indicate the nature of fiduciary obligations, they are the defining characteristics of the fiduciary.”
124. For the most part this citation tells us the consequence of being a fiduciary rather than assist with the circumstances in which the relationship arises.  It merely refers to ‘circumstances which give rise to a relationship of trust and confidence’.  From that I deduce that to decide whether there is a fiduciary relationship one looks to whether trust and confident is reposed in the broker, both as a matter of the intent behind the arrangement and also as a matter of fact.
125. I was also referred to Herstanger Limited v Wilson [2007] 1 WLR 2351.  In that case there was an express agreement creating the broker the agent of the borrower.  That is referred to in paragraph D of the document quoted at paragraph 4 of the judgment, of Lord Justice Tuckey. Accordingly, the existence of an agency was not in dispute.  As for the existence of a fiduciary relationship, it should be noted that the Defendants were borrowing money to pay off the arrears under their mortgage and to provide some liquid funds for their own use.  In paragraph 33 Lord Justice Tuckey said, ‘certain things are clear, the Defendant’s retained the broker to act as their agent for a substantial fee, the contract of retainer contained the usual implied term, but the relationship created was obviously a fiduciary one’ and he then went on to say what the consequences of that were. Yet he agreed that he would be paid a commission by the other party of the transaction which clients had retained him to procure.  By doing so he obviously put himself in a position where he had a conflict of interest.  The Defendants were entitled to expect him to get them the best possible deal but the broker’s interest in obtaining a further commission for himself from the lender, gave him an incentive to look for the lender who would give him the biggest commission.
126. I accept Mr Cutting’s submission that it does not appear from the report that there was a serious dispute as to whether the relationship was a fiduciary one.  It is plain from the document referred to at paragraph 4 of the judgment that the agent was not tied to the lender and therefore was free to recommend other sources of funds.  The Defendants were in financial difficulties and on the facts of that case would have reposed trust in the brokers to obtain a borrowing suitable to resolve their difficulties and suitable for them.
127. Again, I do not find the case of real assistance in establishing the parameters within which a fiduciary duty arises. particularly given the emphasis in that case on the fact that the brokers were being paid a substantial fee.  
128. The case shows that one looks to the question of whether the borrower in a case such as the present is indeed (as a matter of fact) reposing such trust and confidence I cannot extract any further guidance from the case. 
129. I have also been referred to the decision of the Supreme Court in Plevin v Paragon Finance [2014] 1 WLR 4222; a case relating to a challenge under Section 140(a) and (b) of the Consumer Credit Act 1974 but in which reference can be found to issues of agency in relation to the sale of policies.  Mrs Plevin was a widowed college lecturer with a mortgage and various unsecured personal debts.  The broker LLP completed an internal form called a ‘demands and needs’ statement and proposed that she should borrow £34,000 from Paragon and take out PPI for five years with Norwich Union.  
130. Therefore, the borrowing and insurance were plainly tailored to her individual needs.  It was confirmed that there was no upfront application fee charged by LLP.  However, of the insurance premium nearly 72% was taken in commissions from the premium before it was remitted by Paragon to Norwich Union.
131. Mr Gun-Cuninghame refers me to paragraph 33 of the judgment of Lord Sumption JSE where he criticises the approach in the Court of Appeal. 
The difficulty of applying these formulae can be seen when Briggs LJ comes to explain why his test is satisfied in the present case. He appears to have regarded LLP as having become 'closely involved in the transaction on the creditor's side' (para [59]). This is not correct. LLP was not only not the agent of Paragon. It was the agent of Mrs Plevin, as her pleadings correctly assert. LLP was not 'on the creditor's side' and could not have been consistently with its status as the debtor's agent. LLP's only relationship with Paragon consisted in the facility that they must have arranged with Paragon (and ten other lenders) to introduce its principals to them. No doubt it was in Paragon's interest to do more business, but even in a 'non-technical sense' that does not amount to acting for Paragon or becoming involved on Paragon's side. It is, moreover, important not to lose sight of the particular function of LLP which is relevant for present purposes, namely assessing Mrs Plevin's needs and advising on the suitability of the product. That was what was said to have been done 'on behalf of' of Paragon for the purpose of the section. But it was not even in the loosest sense a function that they performed for or for the benefit of Paragon. It was a function which they performed, however defectively, for the sole benefit of Mrs Plevin. The only basis on which the contrary is asserted by Briggs LJ is that LLP received a commission 'from (or via) the creditor'. But even that is not correct. LLP received their commission on the PPI policy from Norwich Union, arguably at the expense of Mrs Plevin if one assumes that it increased the premium. Paragon merely accounted for the commission out of Mrs Plevin's loan moneys before remitting the net sum to Norwich Union. The practice by which the agent of a consumer of financial services is remunerated by the supplier of those services has often been criticised. It is, however, an almost universal feature of the business, and it is of the utmost legal and commercial importance to maintain the principle that the source of the commission has no bearing on the identity of the person for whom the intermediary is acting or the nature of his functions.
132. CLC had told Ms Scott that she was not paying them a fee.  However, in determining that LLP was Mrs Plevin’s agent Lord Sumption was plainly influenced by the fact that LLP had what he described as ‘A particular function’ namely, “assessing Mrs Plevin’s needs and advising her on the suitability of the product”.  That was what was said to have been done on behalf of Paragon for the purposes of this section, but the Supreme Court took the view that it was done on behalf of Mrs Plevin.
133. That contrasts with the present case where at page 137 the CLC say “you will not receive advice or recommendation from us”.  I should say parenthetically that I do not regard it as significant that the letter was sent in relation to the prospect loan on the wine business.  Apart from the probability that another such letter was sent in respect to the London Road transaction, there is here factual continuity. Ms Scott was simply using CLC for a different property.  There is no reason to suppose that their involvement was going to be any more extensive than had been proposed in relation to the earlier abortive transaction.  Indeed, in his Skeleton Argument, Ms Scott’s counsel had suggested that there was one continuous contract although he later rethought that proposition.  
134. Therefore, in my view there is a clear distinction between the facts of this case and those of Plevin.  Note also that Lord Sumption said that in assessing Ms Plevin’s needs and advising on the suitability of the product, it was not even in the loosest sense a function which they had performed for on behalf of Paragon.  It was a function which they performed however defectively for the sole benefit of Mrs Plevin.  I do not think this was a function which CLC performed at all for Ms Scott.
135. Mr Gun-Cuninghame took me to the recent decision of Medsted Associates Limited v Canaccord Wealth [2018] 1 WLR 314.  He rightly makes the point that a fiduciary relationship was there found to exist despite the fact that the clients were wealthy Greek citizens and experienced investors. 
136. Thus, he does not have to prove that a Claimant is vulnerable because one can repose trust and confidence without being vulnerable.  The relevance of vulnerability (as I understand his submissions is that it makes the task much easier to demonstrate). I have rejected teh contention that Ms Scott was vulnerable but, according to her Counsel, that does not dipose of the issue of whether trust and confidence is reposed.
137. At paragraph 93 the learned judge in the Medsted case said that there was no evidence of any advice or recommendation which Medsted gave to the client, but he said that it is to be inferred that Medsted at least impliedly represented to them that the terms offered by Collins Stewart were competitive.  The clients by relying upon Medsted to introduce them to Collins Stewart were vulnerable to any disloyalty by Medsted and reliant on its good faith.  A bit later on he said, ‘I consider that the clients reposed trust and confidence in Medsted’.
138. He said at paragraph 95 “In my judgment the relationship between Medsted and the client was a fiduciary one Mr Valasakis whilst denying he was an agent, accepted when cross examined that Medsted had a duty to be honest and to act in good faith towards its clients, a duty not to mislead them, a duty to be fair and transparent with them and a duty to act in their best interest, such duties are those of a fiduciary”. So effectively the issue of a fiduciary was there one where the agent was convicted from its own mouth.
139. I do not find that case very helpful, save that it indicates that a fiduciary relationship can arise where trust and confidence is reposed even by the wealthy as well as by those who are financially difficult circumstances.  
140. The distinction between that case and the present is as follows: there is no evidence before me to suggest that either in writing or orally there was any agreement or understanding between Ms Scott and CLC that they would ‘shop around’.  If there were an imperative in this case in my view it was Ms Scott’s need to have something done very quickly because she was already committed to the purchase.  
141. In that CLC and the Defendants performed their responsibilities admirably.  The application was processed within a matter of days. Although much of the relevant form had to be filled in by others on Ms Scott’s instructions it was returned to her to check its contents and approve it. That she did and therefore it is her document in accordance with the principles well understood since the case of Gallie v Lee also known as Saunders v Anglian Building Society.  
142. I am not sure therefore why there has been detailed evidence to what parts of the form are in her handwriting and what in others, because after full completion it was read and approved by her and so it is her document.
143. Nelmes v NRAM PLC [2016] CA Civ 491 is another case where the issue of a fiduciary relationship does not seem to have been very fully argued if at all.  Mr Nelmes had completed a preliminary financial assessment which was communicated to a number for lending institutions.  At page 34 of the judgment of Lord Justice Christopher Clarke the assumption seems to be that Mr Blair/ASC were acting as agents for Mr Nelmes.  Because of the element of choice as to which institution was chosen for borrowing purposes, the court assumed that this was a case where NR would be required to account to Mr Nelmes for the commission he paid to the broker on the facts as they were proved. Yet again it is not a case where the boundaries of agency in a fiduciary relationship were demonstrably tested.
144. The case which I find to be of greatest assistance in the Court of Appeal is McWilliam v Norton Finance [2015] EWCA Civ 186 where the issues of a fiduciary relationship was fully argued  I refer to the judgment of Lord Justice Tomlinson at paragraph 32 et seq, in particular at paragraph 38 where he said as follows: 

“On the basis of those facts it is apparent that the task of the broker was to identify that lender willing to lend to these borrowers which offered terms most advantageous to the borrowers. That is likely to mean the lender offering the most competitive interest rate, but there could be other factors. Having undertaken to supply information concerning PPI, Norton's task extended to identifying an insurer willing to offer PPI cover in respect of a loan by this lender on the terms identified. There were other tasks too: in-putting information gathered from the Claimants into a computer system for sourcing loans and processing, packaging and arranging the loan and PPI policy”
145. Even were those factors to exist, the learned judge said (and here I quote from paragraph 40), “merely to identify the existence of a contract and to characterise the relationship as one of agency is not conclusive of the question whether a fiduciary duty was owed”.  

146. In dealing with the case of Herstanger at paragraph 44 he said this: ‘in Herstanger this court described the relationship between the borrower and the independent credit broker in that case as obviously a fiduciary one’, see per Tuckey LJ at paragraph 33.  

147. The judge in the present case seems to have regarded Herstanger as distinguishable on the basis that Norton offered no advice or recommendation.  There is no indication the report of Herstanger that the broker there offered any advice or recommendation that went beyond that which was effectively given here by Norton.  
148. At the very least Norton implicitly told the Claimants that the terms offered by money partners were the most competitive to which they had access.  I appreciate that that does not amount to a recommendation of suitability, but it is an indication of what was being offered was the best possible deal.  

149. Thus, he concluded in paragraph 48 that in his judgment the judge was bound by Herstanger to find that the relationship between Norton and the Claimants was a fiduciary one and so are we.
150. Now of course the difference here is that two days after the auction the offer by the Defendants had been put forward by FFS.  Four days later it was put forward by CLC.  So, it seems to me that CLC were not making a recommendation but simply perfecting an arrangement which had been in the frame earlier. Even if there were relevant the dealings which Ms Scott had with FFS, then one would conclude that there was no ‘beauty parade’ of lenders. As I put it earlier the imperative was the question of getting a lender who would proceed swiftly. 
151. Nowhere in the present case has there been any suggestion that expressly or by implication CLC were offering the best terms available.  Indeed, the letter I have already quoted seems to me on any fair reading to disclaim that intention by suggesting that they may only deal with a restricted number of financial institutions. 
152. Further nowhere in her evidence does Ms Scott tell me that she believed that the Defendants were being produced as the most competitive lending institution.  She did not tell me that anybody had already given her such assurance, nor did she say that those were the instructions she gave either to CLC or the Defendants.  
153. Indeed, the only allegation here made is that when CLC allegedly hijacked the arrangement they did so because they suggested that they would be better people to go to than FFS.  In the London Road transaction, they said that they were not charging a fee.

154. Therefore, for those reasons it is open to me to distinguish the present case from the decisions in higher court authorities and I do so.  However, in deference to arguments presented to me in respect of a number of decisions at first instance, I will also deal with those cases.

155. In Yates and Lorenzelli v Nemo Personal Finance in Manchester County Court on 14 May 2010, Judge Platts was not persuaded that there was either an agency or a financial relationship.  Of significance he says at paragraphs 51 and 52 ‘in evidence in chief Ms Lorenzelli said that the reason she went to the second Defendant was to get the best deal.  That evidence is perhaps not surprising I have no evidence as to what was said on either side and no evidence as to what, if any, advice was given.  There is nothing from Yates, there is nothing from the second Defendant.  Mr Jones explained to me in his evidence that there are two types of broker at paragraph 11 that his witness statement-’.  Well just pausing there I am also faced with an absence of evidence as to the competing merits of different financial institutions.  The only one which ever seems to have been in the frame here was the Defendants.
156. His Honour Judge Platts continues, ‘…Mr Sayer reminds me of the test of how if fiduciary relationships should arise in the case of Bristol and West Building society v Mothew, having consider that I have to say that on the evidence I cannot conclude that the Claimant has satisfied me that a fiduciary relationship did exist.  In reality the evidence is limited to the fact that the Claimant visited a broker in order to get a loan and I do not think in the circumstances that that is sufficient for me to conclude that a fiduciary relationship is did exist between the Claimant and the second Defendant.  There being no agency and no fiduciary relationship it seems to me that the allegation that the first Defendant has procured a breach of their fiduciary duty must fail’.  
157. I give great weight to the views of that extremely experienced and long serving County Court judge. I find myself unable to draw a distinction between the present case and his case in which he said the evidence is limited to the fact that the Claimant visited a broker in order to get a loan.

158. Next there is the decision of His Honour Judge Jarman QC in Sealey and Winfield v (1) Loans.co.uk Ltd in the Mold County Court on 15 August 2011.  On the face of it this decision is surprising because there is a broker which, according to page 3 of the transcript, said, ‘we are a finance broker, and we search many lenders on your behalf to find a loan tailored to your needs’.  There was also oral evidence from an officer called Ms Wells who -  and I quote from page 5 - said ‘that as a responsible finance broker loans take great care in ensuring that applicants do not borrow more than they can comfortably afford to pay’, but that took into account current circumstances and did not take into account circumstances which may arise for example if applicants are unable to maintain payments in the events of accident, sickness, unemployment or death. Therefore, the evidence suggests that both the borrower and the type of scheme were carefully tailored.  
159. I compare this case. Although obviously like any financial institution the Defendant wanted to know what income Ms Scott was declaring - it wanted to know whether she would be good for the money - the case falls far short of the more parental approach for which there was clear evidence in the Sealey case.  Despite that evidence of a parental approach and assumption of responsibility the learned judge at paragraph 29 said ‘in my judgment the facts as I have found in this case are not sufficient to give rise either to a position of relationship of agency as between the Claimants and loans or to give rise to a duty as a fiduciary on the part of the loans to the Claimants.  The extracts from the transcripts of telephone calls that I have set out about and of the various documentation which the Claimant, I am satisfied saw, give the opposite impression that this was a situation where the Claimants approached the loans in order to assist the sourcing of a loan offer and that is what occurred and nothing more’.
160. Well as I say I find that conclusion somewhat surprising on the facts I have outlined but if that is a true conclusion then the present case is what we used to say was a fortiori.  Ms Scott approached CLC as she eventually admitted because she had lost patience with the speed at which Miss Follett was proceeding.  She wanted her loan urgently. She knew of the Defendants already.  Ms Follet had procured their offer on the 7 October, Ms Scott was not expecting any choice or competitive offer from another to analyse. The only imperative for her was that it should be processed rapidly so that she could complete. 
161. I also refer to the judgment of Mr Recorder Rees in the case of Buckingham v Black Horse Limited, decided on the 3 February 2011 in the Birmingham County Court.  There he also found that there was no fiduciary relationship. However in that case there was no retainer letter or contract available from the broker. There was no written agreement whatsoever, so it is a stronger case than the present and no real assistance to me.
162. The final case to which I refer is the decision of His Honour Judge Raynor QC in Commercial First Business Limited v Pickup and Vernon [2017] CTLC 1; a decision of the High Court and therefore binding on me if not distinguishable and involving of course this Defendant and indeed its present counsel.
163. There at paragraph 52 the learned judge explained that on the facts of that case he could not see how the Defendant could reasonably have expected undivided loyalty or that the relationship was fiduciary.  
164. In my judgment the same must be said about the present case.  I have already said that there is nothing on the evidence to suggest that CLC was shopping around for different products nor anything to suggest that they had instruction to that effect.  Neither is there anything implicit in the arrangement which created such an obligation or expectation. So I cannot distinguish the case of Commercial First Business Limited against Pickup and Vernon from the present case and consider that it must determine my decision on the legal issue arising from the allegation of agency and of fiduciary duty.
Determination of the issues
165. It follows from this necessary if lengthy examination of the authorities that I am not persuaded by Ms Scott that the broker she used was an agent. If I were wrong as to that there was no evidence justifying the conclusion either directly or by inference that there was a fiduciary relationship.  Therefore, even if she had satisfied me on the evidence that there was a secret or half secret commission I would have been unable to find in favour of her first claim.
166. I turn now to her claim under the Consumer Credit Act 1974, Section 140.  I remind myself that section 140(a) and 140(b) are framed in extremely wide terms and I would have now read them out in full had my voice permitted.  By reason of section 140(b) subsection 9, if in any such proceedings, the debtor alleges that the relationship between the creditor and the debtor is unfair to the debtor, it is for the creditor to prove to the contrary.  
167. Thus, metaphorically Ms Scott needs only to press the button marked ‘unfairness’ for the Defendants to be shouldered with the task of proving that the relationship is not unfair.
168. I do not doubt that any court charged with deciding such an issue and taking into account the breadth of the circumstances to which it may have regard, may find something within the evidence that is not relied upon by the debtor as being unfair.  Provided any point taken by the court is fairly raised so that the creditor may deal with it during the trial, he can have no complaint if it is not something pleaded against him.  However, having carried out that exercise I find nothing within the circumstances of this case that will engage my attention over and above the points take by Ms Scott. So although not restricted to her pleaded case, there is nothing outside her Particulars of Claim that engages my attention.
169. I say that because in summary I find this to be a completely standard mortgage arrangement where nothing is said about interest rates or other terms which suggests that they are unusual or particularly onerous.  
170. Thus, although Ms Scott has no burden of proof, if the rules as to pleadings are to have any meaning in the absence of the points taken by the judge himself, the trial will inevitably be confined to the points raised by the debtor about alleged unfairness.
171. Therefore, with that introduction I turn to paragraph 33 of the particulars of claim which appear in bundle 1 at tab six and page 19.  The particulars of unfairness are as follows: 
a) the payment of commission to CLC.  
172. The mere payment of commission made to CLC does not in my judgement make this agreement unfair. In respect of the wine business, twice Ms Scott had been told that commission was to be payable, rising with the size of the loan, in addition to a brokerage fee. In the instant transaction there was no brokerage fee but as I have found she was aware of the commission payable.  In my view CLC would inevitably be entitled to remuneration and any debtor would know that.  There is nothing about the size of commission which is excessive or oppressive, and no evidence had been placed before me to provide a context in which such an allegation might be maintained and impose an obligation on the Defendants to justify a higher than usual fee for instance, a higher than usual commission for instance. 
173. Additionally, anyway, as I understand paragraph 33(a), it is not a complaint about the size of commission but the mere fact of it being paid.  Well as I say: how else would any debtor suppose that CLC were to obtain anything from this arrangement? The payment of commission cannot in my judgment make this unfair.
b) Failure to disclose payment of commission
174. As to paragraph (b), that is the failure to disclose the payment of commission to the Defendant and I have already found that there was no failure to disclose that.
175. (c) is abandoned, because it is now accepted that the instruction to CLC and other brokers contained in a brochure was a regulatory requirement and no evidence of a collusion to suppress information. 
(d) breach of fiduciary duty arising from payment of an undisclosed commission 
176. As to (d), that is a breach of fiduciary duty that arose from the Defendant’s payment of an undisclosed commission, I have found that there was no fiduciary duty and anyway there would be no breach by reason of an undisclosed commission because it was disclosed.
(e) conflict of interest
177. E refers to a clear conflict of interest by receipt of commission in circumstances in which it was charged with advising the Defendant on the suitability of the Defendant’s mortgage product and selecting such mortgages.  I do not find on the facts of this case that that was what CLC was charged with giving advice on, nor making such a selection. To the extent that I may not have made it clear earlier in my judgment, I reject the duties set out in paragraph 6(1) to subsection (3) of the Particular of Claim which are inconsistent with the scope of CLC’s tasks according to the documentation.  
178. However, subparagraph 33(e) continues: “the Claimant will assert that the Defendant’s product was clearly unsuitable because it was aware that she had little, or no income save from the rental income from the investment property.  The proposed rental income was £37,200 per annum and the mortgage payments were £36,969.  This left very little margin if the investment property was vacant for any period of time.”  
179. Well I do not find they were aware that she had little, or no income save from rental income because of what she had said about her earned income.  Additionally, more to the point the figures that are pleaded there were of course figures that were only an issue that arose after she had made the application and the valuer had come up with them.
180. The conclusion I reach is that once those figures had come up, and once we know that Ms Scott was actually going to run her own business from the premises, not let that part of it and that she intended (but had not told others) that she planned to rent out her former residence, the only person who was in a position to conclude whether the product was or was not clearly unsuitable was Ms Scott.  She was the best, and in my judgment, the only person able to judge her position.  The application of course said that she did not intend to continue in her employment.  
181. At the time she applied for the mortgage she did not know the proposed rental income referred to in this sub-paragraph of the Particulars of Claim because that only came later from the valuer. Further she knew but does not seem to have explained either to the Defendants or CLC that she was going to occupy part of the lettable space in any event. 
182. Therefore, in balancing what is fair and unfair, I conclude that when she made this application Ms Scott was in the best and was the only person in any position to evaluate what she was doing.  What the Defendants were interested in was whether she was likely to default.  
183. Anyway, this part of the pleading presupposes that the Defendants product was ‘clearly unsuitable’.  This brings with it the suggestion that there might be a different product which as suitable.  There is no evidence of that whatsoever. 
184. Indeed, what is here being complained of is the size of the repayments by comparison with the rental yield.  Now the size of the repayments is caused by the size of the loan, so really this allegation of so called unsuitability boils down not to any particular feature of this mortgage but a factor caused by the size of the sum which Ms Scott was borrowing.  
185. Now Ms Scott had to borrow this amount of money because she had entered into a contractual arrangement already at the auction and did not have any more funds.  So I think it would be perverse to decide that the arrangement was unfair because it stretched Ms Scott to the limit when what had stretched her to the limit if she were right about all this was her bid at this auction without the funds to complete.  How could I find that the Defendant mortgage was unfair because of the size of the repayments and the size of the loan when it is Ms Scott who dictates the size of the loan by the contractual relationship she had already formed with the seller?
186. As to subparagraph (f) to (i) inclusive of paragraph 33 of the particulars of claim these have all been abandoned during the course of the trial.  
187. I conclude that there is no material on which I could find that the arrangement was unfair and indeed to the contrary the Defendants satisfy me on the totality of the evidence from both sides that it was fair.
188. Finally, I should say something about the Claimant's distinct claim for equitable compensation for loss.  This again is dependent on proof of a fiduciary relationship which I have rejected.  
Causation
189. However, were I wrong as to that and a claim did arise under this heading, there would have been an obligation on Ms Scott to show the necessary causation for the loss which she claims.  I have already outlined what the loss is at the commencement of my judgment.  
190. I have been referred to chapter 7 of Snell’s Equity at paragraph seven 7-059.  In that passage under the heading causation it says, “However compensation is only available in respect of loss which is shown to have been caused by the breach of fiduciary duty which regards the court to determine what would have happened but for the breach of fiduciary duty.  This can involve consideration of how the principal would have acted if the fiduciary had not acted in breach of fiduciary duty.  Compensation cannot therefore be recovered where it is clear that the principal would have acted in the same way even if the fiduciary had disclosed all the material facts.” 
191. Then on the second page of that paragraph there is another passage which after referring to Canadian and New Zealand cases the author refers to English cases where the onus of proof falls on the Claimant, and claims have generally failed, not because the Claimant failed to show that he would have acted differently but because it was clear from the evidence that he would not have acted differently.
192. Here Ms Scott accepted that the fact that the KFI in relation to the Elmsleigh Drive transaction referred to payment of commission had no bearing on her decision as to whether to proceed or not.  I find that even if she had been unaware of the fact that commission was to be paid in respect of the London Road mortgage (contrary to my findings), that factor would have been immaterial to her and she would have proceeded nevertheless, with or without that knowledge. She had no alternative. Although I have not been given any documents from the auction it is plain from the timescale that she had to complete within about six weeks and therefore she did not have the luxury of time.  I think that her statement on paper that she would have withdrawn had she known of this commission was an artificial construct for the purpose of what is really a last-ditch attempt to avoid the consequences of an unwise property speculation. I give credit to her for the fact that she did finally in her oral evidence concede that she would have proceeded nevertheless.  So it is to her credit that she conceded in her oral evidence that she would have proceeded regardless and that in my view was the end of her claim for equitable compensation.  
193. Having listened to Ms Scott’s evidence and the details of her predicament, if sympathy were my guide I would wish to find in Ms Scott’s favour, but my decision must be made, not out of sympathy, but dictated by the law and my findings of fact.  Ms Scott has in the words of her counsel been ‘passionate about this case’ but I have with regret to say that on the ultimate analysis, both as to the facts and the law, she fails on each point. 
194. The only comfort she can take is that she has remained in possession of her dwelling for another two years in consequence of this litigation, albeit that there will be financial consequences for her not only by reason of continuing interest on the shortfall but possibly also as to costs, subject to any submissions which might now be made. 
195. I will make one final observation for the avoidance of any doubt.  Had I been persuaded that this was an unfair agreement by reason of a secret or semi-secret commission I would not have been minded to make any order other than in a sum equivalent to the commission received.  I would have concluded on the facts that, as was said in Herstanger at paragraph 50, to rescind the transaction altogether would be unfair and disproportionate here, having regard to the small amount of payments made by Ms Scott before repossession; having regard to the very extended period of time during which this case has been resolved during which she has remained in possession; and having regard to all the other surrounding circumstances.
196. Therefore, in the final result this claim is dismissed, and I now invite submissions on costs.
End of Judgment
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