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Lee Finch, Sabrina Goodchild, Ann-Marie O'Neil and George Spence-Jones are all specialist
consumer credit counsel at Gough Square Chambers. On a regular basis, they share their views
with Practical Law Financial Services subscribers on topical developments or key issues relating to

consumer credit.

In the April 2024 column, Sabrina Goodchild considers the judgment in Kumar and others v LSC
Finance Ltd [2024] EWCA Civ 254, in which the Court of Appeal considered the effect of a business
purpose declaration in the context of an alleged investment property loan.

Effect of defective business
purpose declarations

In Kumar and others v LSC Finance Ltd [2024] EWCA Civ
254 (15 March 2024), the Court of Appeal considered the
effect of a business purpose declaration in the context of
an alleged investment property loan (IPL).

The declaration had been drafted using the regulated
credit agreement mandated wording, as opposed to
the wording in article 61A of the Financial Services and
Markets Act 2000 (Regulated Activities) Order 2001
(SI2001/544) (RAO) applicable to regulated mortgage
contracts (RMCs).

Investment property loans

As readers will know, a contract is an RMC if, at the time
it is entered into:

* The lender provides credit to an individual.

* The obligation to repay is secured by a mortgage on
land.

* At least 40% of that land is used, or is intended to be
used, as or in connection with a dwelling.

(Article 61, RAO.)

This is unless the contract falls within one of the seven
exemptions in article 61A(1) of the RAO. One of those
exemptions relates to an IPL.
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An agreement is an IPL if it meets the pre-conditions
of an RMC, along with both of the following additional
conditions at the time it is entered into:

¢ Less than 40% of the land is used, or intended to
be used, as or in connection with a dwelling by the
borrower.

* The agreement is entered into wholly or
predominantly for the purposes of a business carried
on, or intended to be carried on, by the borrower.

(Article 61A(6), RAQ.)

For more information on the definition of an RMC, see
Practice note, What is a regulated mortgage contract?.

Business purpose declaration

Under article 61A(3) of the RAO, an agreement

is presumed to have been entered into wholly or
predominantly for a business purpose if it includes a
declaration made by the borrower that:

* The agreement is entered into wholly or
predominantly for the purposes of a business carried
on, or intended to be carried on by the borrower.

* The borrower understands that they will not have the
benefit of the protection and remedies that would be
available to the borrower under the Financial Services
and Markets Act 2000 (FSMA) if the agreement were
an RMC.
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* The borrower is aware that if they are in any doubt
as to the consequences of the agreement not being
regulated, then they should seek independent legal
advice.

This presumption applies unless the lender knew, or had
reasonable cause to suspect when the agreement was
entered into, that the agreement was not entered into
for business purposes (article 61A(4), RAO).

This declaration is similar, but not identical, to the
business purpose declarations applicable to regulated
credit agreements and regulated consumer hire
agreements, the content of which is mandated by

the FCA. Those declarations have the additional
requirements that they must be no less prominent
than other information in the agreement, be readily
distinguishable from the background media, be signed,
and contain the specified wording (CONC App 1.4.5R).

The specified wording includes the title: “Declaration
for exemption relating to businesses (articles 60C and
600 of the Financial Services and Markets Act 2000
(Regulated Activities) Order 2001” and makes express
reference to both FSMA and the Consumer Credit Act
1974 (CONC App 1.4.8R).

Kumar v LSC Finance Ltd

In Kumar, the parties were agreed that the contract was
an RMC, subject to it falling within the IPL exemption. At
first instance, the judge made a factual finding that less
than 40% of the land was used, or intended to be used,
as or in connection with a dwelling by the borrower. No
attempt was made to interfere with this finding, so the
appeal turned on whether the agreement was entered
into for business purposes.

LSC Finance sought to rely upon a declaration which
was in the form applicable to a regulated credit
agreement/regulated consumer hire agreement. This
meant that the declaration included the title detailed

in Business purpose declaration, and did not state that
the borrower understood that they would not have the
protection and remedies available if the agreement were
an RMC.

The Court of Appeal held that, in light of the express
reference to two completely different types of regulated
agreement, and in the absence of any reference to
article 61A RAQ, it was impossible to interpret the
declaration as demonstrating an understanding by the
borrower that they would not have the benefits of the
specific statutory provisions afforded to an RMC [25].
The declaration was defective.

However, the court’s consideration of the declaration did
not end there. The court stated that whilst a defective
declaration should not have the same effect as a valid
one [27], it should not be ignored [26] or disregarded for
all purposes [28]. At [28], the court stated:

""[...] The representation that the loan was
intended wholly or predominantly for business
purposes remained a term of the contract. The
purpose to which the borrower intends to put the
money at the time that the agreement is made

is just as much a matter of fact, based on the
evidence, as the borrower’s intended use of the
land after it is acquired. A statement made by
the borrower about that purpose at or before the
time when the contract is entered into is evidence
of that purpose irrespective of whether the
statement is in a letter to the lender, or made at a
pre-contractual meeting, or appears on the face
of the loan itself. That evidence of the borrower’s
intention falls to be weighed against any evidence
suggesting that the loan is not intended to be
used for business purposes”.

The defective declaration forms part of the fact sensitive
enquiry into the business purpose. Given that the
declaration formed only one part of the “plethora of
fact-finding based on all the relevant evidence” [27],
the first instance decision that the IPL criteria were met
stood.

Comment

The perceived wisdom following Wood v Capital Bridging
Finance Ltd [2015] EWCA Civ 451, which concerned a
regulated credit agreement business purpose exemption
invalidated by the lender’s contemporaneous knowledge
that the funds were required for the business of a
relative (rather than for the lender’s own business), was
that defective business purpose declarations are unlikely
to be given any weight. This is whether they relate to
regulated credit agreements, regulated consumer hire
agreements or RMCs.

As a result of Kumar, further nuance must be added.
Where a declaration is technically compliant, but
defective by reason of the lender’s knowledge or
reasonable suspicion, the parties can expect little,

or no weight, to be given to the declaration. Nor will
arguments of estoppel by representation or convention
be successful (as confirmed in Wood and Kumar). Where,
however, as in Kumar, the only issue with the declaration
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is its technical non-compliance, consideration may Gough Square Chambers’

still be given to it in the court’s fact-finding exercise di |
to determine business purpose. What weight such consumer credit columns

a declaration is given will be fact specific and likely For previous consumer credit columns written by
depend on the extent to which the declaration is barristers at Gough Square Chambers, see Practice note,
technically defective. Gough Square Chambers’ consumer credit column.
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